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U.S. NEWS

Leniency Videos Make a Showing at Criminal
Sentencings
Some Lawyers Supplement Letters of Support With Mini-Documentaries; Effectiveness
Is Debated

May 29, 2014 4:32 p.m. ET

Randy Ray Rivera, formerly of Springfield, Mass., and now a resident of the Metropolitan Detention Center

in Brooklyn, is the subject of a documentary film that was made for a very limited audience: the federal

district judge who held Mr. Rivera's fate in his hands.

It tells the story of a young man who began dealing drugs as a teenager to support his siblings and his

heroin-addict mother, who died of AIDS in 2004. The 26-minute video includes emotional interviews with Mr.

Rivera's brothers and sisters, daughters and son, current and ex-girlfriends and a social worker, as well as

with Mr. Rivera himself, in white-and-gray prison garb.

"You put yourself at risk, because what are you going to do? Starve? I'm not gonna let..." he says, his voice

trailing off. And then: "Never."

Such films, while rare, have caught on in some federal public defenders' offices. Now, some private

lawyers and investigators are attempting to unlock the potential of video in the sentencing phase of criminal

cases, supplementing the memorandum and letters of support that are typically used to plead for leniency.

"The sentences are almost always better than they would otherwise be," said Doug Passon, a veteran

assistant federal public defender in Arizona who is considered by his peers to be a pioneer of so-called

sentencing-mitigation videos. For the past five years, he has held a sentencing film festival at an annual

training conference for federal public defenders.

Mr. Rivera pleaded guilty last September to conspiring to distribute crack-cocaine. It was the latest of more

than a dozen drug-related convictions on his record since 1998; federal prosecutors sought a sentence of

30 years to life in prison, the guideline range for an offender with Mr. Rivera's criminal history.

Judge William Sessions III, who sits on the federal district court in Vermont, gave Mr. Rivera 12 years in

prison, after viewing the video Mr. Rivera's legal team put together. It captures the rundown buildings in

Springfield that Mr. Rivera's family occupied, sometimes as squatters. At one point, Mr. Rivera's teenage

daughter, through tears, calls him "one of the best dads ever."

By JOE PALAZZOLO
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Judge Sessions, speaking generally about sentencing videos, said, "When you have a video of either a

defendant's life or a victim's life, it provides context for that life."

But he said videos weren't a substitute for a good legal argument in a sentencing memorandum. "They are

supplementary," he said.

Tristram J. Coffin, the U.S. attorney in Vermont, said he believed the videos are of limited use to judges,

offering only an "edited version of the defendant's life."

Prosecutors and victims have less of an ability to offer a counternarrative in video form, he said. In the case

of a convicted drug dealer, for instance, "it's hard to represent the tremendous damage his illegal activities

caused to many communities and individuals," Mr. Coffin said.

Proponents say the videos fall within the scope of a federal rule that allows people convicted of a crime to

"speak or present any information to mitigate the sentence" to the courts. But some courts have rejected

sentencing videos, after prosecutors protested they weren't given an opportunity to question the witnesses

who appeared in the videos, investigators said.

While investigators and lawyers say such videos are used in a small fraction of the tens of thousands of

federal cases that end in a criminal sentence each year, the word appears to be slowly spreading.

Susan Randall, a former documentary filmmaker who now works as a private investigator in Vermont, said

she has created more than 20 sentencing videos for a range of white-collar and drug defendants, including

Mr. Rivera.

Another of her subjects, Robert Rosploch, was sentenced last year to six years in prison after he pleaded

guilty to conspiring to distribute cocaine in Vermont. Federal sentencing guidelines called for 14 to 17½

years in prison.

"There are definitely cases where a sentencing memo in black and white doesn't cut it," Ms. Randall said.

Katrina Daniel, a former television news reporter who covered crime, started her own production company

in 2012 and has made about 10 sentencing videos, charging anywhere from $5,000 to $20,000.

Some are simply interviews with the defendants, while others draw on family, friends, co-workers and

others. Ms. Daniel said she tries to convey the defendant's remorse and acceptance of responsibility.

Mr. Passon said he got the idea for sentencing videos from an attorney he clerked for in 1995, while he was

law student at Washington University in St. Louis. They were representing a man charged with a drug

crime whose wife was dying of lupus, and the defendant was her sole caretaker.

"We were trying to show how desperately he was needed at home," Mr. Passon said. They went to the

client's home with a clunky, tape-fed video camera and recorded the man as he cared for his wife. "It was

very, very powerful," said Mr. Passon.
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