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The Defender’s Message

As always, we are excited to bring you a vari-
ety of articles in this edition of the Zealous Advo-
cate. Inside, you will find a brief primer on dimin-
ished capacity, new Fourth Circuit insight into stand-
ards for reasonable suspicion for stops, a historical
perspective on police surveillance, and a cautionary
tale for lawyers whose fees may derive from their
client’s unlawful activities. In appellate and post-
conviction news, you will find articles regarding the
possibility of harsher sentences upon successful re-
mands, restoration of firearm riﬁhts, the implica-
tions of appellate courts’ raising harmless error sua
sponte, and the limitations of federal challenges to
capital and habeas sentence claims. We also have
our usual links to updated case law holdings and
news around the district, as well as a summary of
[!ew local rules, federal rules and sentencing guide-
ines.

As always, the Editors and | hope you find
these articles helpful to your practice. As you know,
this publication is only one of the ways we try to
keep the panel up to date on recent legal develop-
ments. We also provide CLE training programs for
attorneys in our district, with the next one taking
place in person this spring at North Carolina State
University’s McKimmon Center in Raleigh, North Car-
olina. | look forward to seeing everyone at our next
seminar and thank you for your continued dedication
and the tireless work you do for criminal defendants
in the EDNC.

G. Alan DuBois
Federal Public Defender
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PANEL ATTORNEY INFORMATION

Reminders

Please watch for emails our Panel Adminis-
trator, April Bunn, sends out regarding any training,
CLE opportunities, and new procedures and proto-
cols regarding eVoucher and updates. You can al-
ways find the most updated version of the Attorney
Manual for eVoucher on the Court’s website:
http://www.nced.uscourts.gov/pdfs/
AttorneyManual.pdf

Seminar BOLOs

Please save the dates for our 2024 EDNC
Federal Criminal Practice Seminars. Q}ur Sprin
2024 Seminar is set for Friday, May 17" at Nort
Carolina State University’s McKimmon Center in Ra-
leigh, NC. Our Fall 2024 Seminar will be a two-day
seminar held November 7-8th at the Holiday Inn in
Wrightsville Beach, NC.

Additional details, including registration and
reservation information, will be sent out later and
will also be posted to our website.

PRACTICE TIPS
Diminished Capacity: A Narrow Doctrine

In criminal cases, psychiatric evidence is
sometimes insufficient to prove insanity yet still
probative of a defendant’s intent. A narrow doc-
trine permits this evidence at trial, but it is flanked
on each side by the prohibitions of the Insanity De-
fense Reform Act (“IDRA”) and the Federal Rules of
Evidence. To argue diminished capacity, defense
attorneys must familiarize themselves with this
doctrine and avoid several common pitfalls.

Before 1984, federal law on insanity and
psychiatric evidence was relatively permissive.’
Then, John Hinckley Jr. shot the president, believ-
ing it would impress the actress Jodie Foster.” His
acquittal by reason of insanity prompted Congress
to pass IDRA, which severely limited the scope of
the insanity defense.’> Federal law now permits the
defense only if the defendant “was unable to ap-
preciate the nature and quality or the wrongfulness
of his acts.” It explicitly provides that “[m]ental
disease or defect does not otherwise constitute a
defense.”

Nevertheless, in United States v. Worrell,
the Fourth Circuit joined other federal Courts of
Appeals in maintaining a limited role for psychiatric
evidence in non-insanity criminal defenses.” It held
that “IDRA does not prohibit psychiatric evidence of
a mental condition short of insanity when such evi-
dence is offered purely to rebut the government's
evidence of specific intent,” though it warned that
“such cases will be rare.”’
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Indeed, such cases have been rare. In the
majority of cases later brought before the Fourth
Circuit, the court has affirmed decisions to ex-
clude diminished capacity evidence from trial.
These cases suggest a need for defendants to be
careful in articulating their basis for admitting
the psychiatric evidence. Improper arguments
might not only run afoul of IDRA; they could also
contravene the Federal Rules of Evidence.

First, diminished capacity evidence is ad-
missible only to “to disprove specific intent for
specific intent crimes.”” Unlike the insanity de-
fense, it is not a blanket justification or excuse
for wrongful conduct.”™ Rather, the evidence is
permitted because it “negates an essential ele-
ment of the government’s prima facie case.”"’ In
United States v. Taoufik, for instance, the Fourth
Circuit rejected a defendant’s attempt to use
this evidence to dispute that he acted “willfully,”
where that term merely meant “deliberately,
voluntarily, and intentionally.””

Relatedly, diminished capacity evidence
cannot be used to argue a defendant lacked be-
havioral control. Courts have interpreted IDRA to
prohibit this_kind of “volitional” excuse across
the board.” For instance, evidence of a
“supposed psychiatric compulsion or inability or
failure to engage in normal reflection” would be
inadmissible.™ Tn other words, the evidence must
“show the defendant ‘did not do it, not that he
could not help it.””"

Additionally, even beyond IDRA, psychiat-
ric evidence must overcome common relevance
objections. The evidence must be, at minimum,
“relevant to the issue of specific intent.”'® In
United States v. Hayez, for instance, the Fourth
Circuit rejected evidence that the defendant
“was a pathological gambler” because it was not
probative of whether he “possessed the specific
intent willfully to file a false tax return.”" But
defendants must also avoid violating Federal Rule
of Evidence 704(b). That rule prohibits an expert
witness from explicitly concluding that “the de-
fendant did or did not have a mental state or
condition that constitutes an element of the
crime charged or of a defense."® Notably, “Rule
704(b) . . . was an attempt to constrain psychiat-
ric testimony on behalf of defendants asserting
the insanity defense.”"

Finally, psychiatric evidence must “focus
on the defendant’s state of mind at the time o
the alleged offense.”” For example, the Fourt
Circuit affirmed a district court’s decision to par-
tially exclude testimony where the expert
“limited his opinion to a short temporal window”
thazt covered only one of the defendant’s charg-
es.”! But the district_court admitted the testimo-
ny as to that charge.

In summary, diminished capacity argu-
ments should avoid any justification or excuse for
a defendant’s conduct. Defendants should not
sus[:l,gest that they were unable to control them-
selves or appreciate the wrongfulness of their
acts. Expert witnesses should not state directly
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that defendants did not possess the specific in-
tent required for a given crime. But experts may
be able to testify generally as to a defendant’s
mental condition at the time of the alleged of-
fense if it is relevant to the question of whether
the defendant formed the required intent. If
psychiatric evidence threads this needle, it may
yet be admissible to dispute a specific intent
crime.

' See Judge Eugene M. Fahey et al., "The Angels That
Surrounded My Cradle": The History, Evolution, and
Application of the Insanity Defense, 68 Buff. L. Rev.
805, 817-19 (2020) (describing how most states and
federal courts adopted the American Law Institute’s
insanity test, which incorporated a defense based on
ldef?ndants’ inability to conform their conduct to the
aw).

’ld. at 822.

3 See id. at 823-24 (describing how a bipartisan Con-
gress passed IDRA “with virtually no opposition”).
5/1(? U.S.C. §17(a).

(;136}'3 F.3d 867, 874 (4th Cir. 2002).

8 See, e.g., United States v. Johnson, 110 F. App'x
319 (4th Cir. 2004); United States v. Hayez, 260 F.
App'x 615 (4th Cir. 2008); United States v. Dietz, 443
F. App'x 781 (4th Cir. 2011); United States v. Ging-
Hwang Tsoa, 592 F. APE'X 153 (4th Cir. 2014); United
States v. Taoufik, 811 F. App'x 835 (4th Cir. 2020).
Even in Worrell itself, the district court excluded this
evidence, and the Fourth Circuit affirmed. See Wor-
rell, 313 F.3d at 874.

? See Worrell, 313 F.3d at 873 (emphasis added).
%See id.

" Id. (quoting United States v. Cameron, 907 F.2d
1051, 1065 (11th Cir. 1990)).

'2 See Taoufik, 811 F. App’x at 840.

3 See Worrell, 313 F.3d at 872.

" Id. at 873 (quoting United States v. Pohlot, 827
F.2d 889, 890 (3d Cir. 1987)).

>Dietz, 443 F. App’x at 788 (quoting Worrell, 313
F.3d at 874).

' See Johnson, 110 F. App’x at 323.

"7 See Hayez, 260 F. App’x at 618-19.

'"®Fed. R. Evid. 704(b).

'Y United States v. Gastiaburo, 16 F.3d 582, 588 (4th
Cir. 1994).

2 Ging-Hwang Tsoa, 592 F. App’x at 155 (citing Cam-
eron, 907 F.2d at 1067).

“''See Dietz, 443 F. App’x at 788.

2 See id. at 787.

The ZA Editors thank Will Petro for contributing
this helpful information. Will is a third year law
student at Duke University School of Law and
was an extern in the FPD office during the Fall
of 2023.

United States v. Critchfield: Fourth
Circuit Requires More for Reasonable
Suspicion

In United States v. Critchfield," the

Fourth Circuit found that observations made by
a tipster and relayed to police over the phone
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was not enough to support a finding of reasonable
suspicion.” The reasonable suspicion standard stems
from Terry v. Ohio,> where the U.S. Supreme Court
held that police may conduct a brief, investigatory
stop as long as there is “reasonable cause to be-
lieve” that a person is involved in a crime.? In Ala-
bama v. White,” the Supreme Court found that
anonymous tips, corroborated by independent police
work, are reliable enough to provide reasonable sus-
picion for an investigatory stop.

Recently, the Supreme Court clarified its
holding in White. In Navarette v. California,” the
Court held that police officers need not personally
observe criminal activity and anonymous tips alone
may be reliable engou%h to provide the basis for rea-
sonable suspicion.” The Fourth Circuit has adhered
to this broad interpretation of reasonable suspicion,
and it has even applied it to “face-to-face” tips—
those that are not anonymous—finding them to be
even more reliab%e than ‘anonymous tips.’ In United
States v. Kehoe,'® the Fourth Circuit found that in-
formation from an identifiable bar patron,
knowledge that the bar was in a “known problem
area,” and minimal observations from a police of-
ficer was enough to provide reasonable suspicion."
The holding in Critchfield sugﬁests a departure from
this broad interpretation of what is required for rea-
sonable suspicion.

In Critchfield, a United States Postal Inspec-
tor observed Mr. Critchfield walk out of an alley and
onto the street.'” The Inspector believed the “alley
was right next to an unoccupied house. ' The Inspec-
tor made eye contact with Mr. Critchfield, and after
determining he looked suspiciousl‘ got in his car and
began following Mr. Critchfield." Moreover, the In-
spector believed Mr. Critchfield had “something very
heavy” in the front pocket of his sweatshirt.'> Thus,
he called local law enforcement, with whom he had
previously w?rked, and relayed this information to
the officers.’® The officers located Mr. Critchfield,
stopped and frisked him, and found a firearm and
drugs."” After anal%/zing the totality of the circum-
stances, the Fourth Circuit determined that the of-
11?1:cledrs1éacked reasonable suspicion to stop Mr. Critch-
ield.

This holding narrows the Fourth Circuit’s in-
terpretation of reasonable suspicion and is a small
victory for defendants stopped based on a tip to po-
lice officers. First, compared to Kehoe, Critchfield
seems to require more from police officers acting on
tips. In both cases, the officers knew who the tipster
was, thus increasing the information’s “indicia of
reliability.”"”” In fact, the tipster in Critchfield was
someone who had a working relationship with the
officers. But this was not enough for the Fourth Cir-
cuit. The court required some observations or
“firsthand knowledge” from polige officers that
could contribute to their suspicion.”’ Critchfield can
be beneficial to defendants when officers are acting
solely based on second-hand information, even if
that information comes from a credible and reliable
source.

Defense attorneys can use Critchfield to ar-
gue for evidence suppression when information
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comes solely from a tipster. During suppression
hearings, it will be important to focus on what the
police officers knew at the time of the stop. For
example, in Critchfield, the officers testified that
“a hooded sweatshirt with a bulge in these cir-
cumstances ‘could be any number of things,’” and
officers could not know what was in Mr. Critch-
field’s pockets until they were “able to locate
him.”*' Further, Critchfield demonstrates that
even if the evidence does not come solely from a
tipster, the Fourth Circuit will scrutinize the of-
ficer’s knowledge when determining if the2 infor-
mation gives rise to reasonable suspicion.”* Thus,
defense attorneys can still use Critchfield when
arguing that an officer lacked reasonable suspi-
cion.

Moreover, the Fourth Circuit noted the of-
ficers failed to testify to any “specialized lg;\sis”
for interpreting the Inspector’s information.”* De-
fense attorneys will need to question officers on
the distinction between information they heard
from a third-party and what they themselves ob-
served. If the court finds that officers were acting
solely on the third-party information, rather than
applying their expertise to the information and
corroborating it with first-hand knowledge, a
court may suppress any evidence against the de-
fendant.

Critchfield serves to clarify the reasonable
suspicion standard. The holding requires police to
make their own observations before a stop, even
if the tip comes from a trusted source. This can
help defense lawyers argue against evidence from
tip-based stops and may lead to that evidence be-
ing suppressed.

" United States v. Critchfield, 81 F.4th 390 (4th Cir.
2023).

’|d. at 394.

3Terry v. Ohio, 392 U.S. 1 (1968).

“Id. at 8.

> Alabama v. White, 496 U.S. 325 (1990).

®Id. at 332-33.

" Navarette v. California, 572 U.S. 393 (2014).

81d. at 397.

;g{gged States v. Lawing, 703 F.3d 229, 237 (4th Cir.
19 United States v. Kehoe, 893 F.3d 232 (4th Cir. 2018).
"Id. at 239.

g Critchfield, 81 F.4th at 392.

B]d. at 394.

' Kehoe, 893 F.3d at 238.

O Critchfield, 81 F.4th at 394.

2'ld. at 395.

22 Id. at 394 ("To summarize, when the officers stopdped
Critchfield, they knew he was a man with a weighed-
down sweatshirt pocket who had walked through a resi-
dential neighborhood past an occasionally unoccupied
home next to a commercial area in broad daylight and
who had behaved evasively when a neighborhood resi-
dent watched and followed him. These circumstances,
without more, do not give rise to reasonable suspicion
of theft.”). See generally Lauryn P. Gouldin, Crimes of
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Suspicion, 72 EMORY L.J. 1429 (2023) (arguing for
officers to have suspicion of a specific crime before
conducting a Terry stop).

B Critchfield, 81 F.4th at 395.

The ZA Editors thank Sharis Manokian for con-
tributing this helpful information. Sharis is a
third year law student at UNC School of Law
and was an extern in the FPD office during the
Fall of 2023.

Surveilling Our Freedom: Slave Pa-
trols and the Origins of Police Surveil-
lance

The Fourth Amendment protects “[t]he
right of the people to be secure in their per-
sons, houses, papers, and effects against unrea-
sonable searches and seizures,” providing that
“no warrants shall issue but upon probable
cause.' In Katz. v. United States, the U.S. Su-
preme Court expanded the protection guaran-
teed by the Fourth Amendment by holding that
the Fourth Amendment protects [l)eople, not
simply placea against unreasonable searches
and seizures.” Since Katz, the Supreme Court
has expanded the circumstances in which a per-
son has a reasonable expectation of privacy. In
Carpenter v. United States, the court held that
a person has a reasonable expectation of priva-
cy in the whole of their physical movements.
However, for African-American communities
and allies, the reasonable expectation of priva-
cy to the whole of our physical movement is
constantly threatened. African-American com-
munities and allies are continuously subjected
to technology surveillance.

Leaders of a Beautiful Struggle v. Balt.

Police Department illustrates an example of
how technology has been used to surveil Black
communities and their allies. Leaders of a
Beautiful Struggle is a grassroots think-tank and
advocac%/ group located in Baltimore, Mary-
land.* The group is dedicated to creating trans-
formative policies to improve the conditions of
Baltimore’s Black communities.’ In 2020, Lead-
ers of a Beautiful Struggle brought suit against
the Baltimore Police Department to enjoin the
implementation of its aerial surveillance pro-
Eram and prevent access to any data collected
y the program.” The aerial surveillance pro-
gram used aerial photography to track move-
ments related to serious crimes.” Using multiple
planes equipped with high-tech cameras, the
golice department could capture approximately
2 square miles per image per second.® The
planes would fly a minimum of 40 hours a
week, obtaining an estimated twelve hours of
coverage of around 90% of the city each day.
Data from this surveillance would then be sent
to ground stations where contractors would use
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the data to track individuals and vehicles from a
crime scene to assist the Baltimore Police De-
partment’s investigation.”® However, the United
States Court of Appeals for the Fourth Circuit
held that the aerial surveillance program violat-
ed the Fourth Amendment."”" The Court reasoned
that the aerial surveillance program opened an
intimate window into a person’s associations and
activities, thus violating the reasonable expecta-
tion of privacy individuals have in the whole of
their movement.

For the African-American community, the
surveillance of the whole of our individual move-
ments is rooted in tactics used to suppress our
liberation during colonial slavery. During colonial
slavery, African-Americans were committed to
fighting for their human right to freedom. To
stop African-Americans from organizing around
matters of liberation, slave patrols were used to
prevent African-Americans from fighting for free-
dom.™ The origins of an oggam’zed slave patrol
system can be traced backed to Spanish and Eng-
lish colonists in the Caribbean.™ Almost every
colony in the Caribbean faced difficulties in con-
trolling their slaves.” In Barbados, for an exam-
ple, controlling the movement of slaves became
a growin? priority.” In 1661, Barbados passed
the “Act for the Better ordering and governing of
Negroes” which partially stated slaves were a
“heathenish, brutish, and dangerous kind of peo-
ple who had to be controlled.”" Thus, Barbados
slave patrols were called upon whenever the
government suspected slaves were organizing to
pursue freedom.™ Consequently, when Barbadi-
ans settled South Carolina after 1670, they im-
plemented slave laws and enforcement groups in
South Carolina.” In 1671, the colony created a
night watch charged with bein% vigilant of slave
ﬁatherings.20 In 1696, the South Carolina assem-

ly passed a comprehensive slave code directing
night watcher§ to take a more active role in po-
licing slaves. *' Finally, in 1704, South Carolina
created their first official slave patrols. > Not
limited to South Carolina, county courts in North
Carolina appointed patrols in the 1750s whose
plrima%purpose was to restrict the movement of
slaves.

The systematic surveillance of African-
Americans and our communities by slave patrol-
lers has influenced modern-day police depart-
ment practices. In 2016, the ACLU of California
discovered that Facebook, Instagram, and Twig-
ter were providing user data to Geofeedia.”
Geofeedia developed a social media monitoring
product marketed to police departments as a
tool to monitor activists and protestors.” In fact,
following the Freddie Gray killing in Baltimore,
the Baltimore Police Department used social me-
dia data from Geofeedia to thwart groups from
exercising their right to protest the unjust killing
of Fredie Gray.” ~Geofeedia allowed the police
to geographically locate people as they commu-
nicated, view their pictures and_ videos, and
track with whom they interacted.? Online sur-
veillance by police departments deters people
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from organizing online to voice their opposition
to unjust government conduct. This surveillance
is a manifestation of the night watchers and
slave patrols of the 1600s and 1700s who sought
to prevent the slaves from organizing to end the
inhumane system of slavery.

Furthermore, the historical and modern-
day surveillance of the African-American com-
munity is a form of social control used to pre-
vent rebellion against unjust government prac-
tices and systems. During colonial slavery, this
surveillance was used to prevent rebellion
against the institution of slavery. Today, sur-
veillance is used to suppress the movement and
voice of oppressed communities and allies.
Thus, when considering the application of the
Fourth Amendment to government intrusion on
the whole of an individual’s movement, it is vi-
tally important to understand how government
surveillance was historically rooted in suppress-
ing liberation movements. As a legal profession,
we must strive to ensure the oppressed have a
right to a reasonable expectation of privacy in
the whole of their movements towards freedom
and power.

! Leaders of a Beautiful Struggle v. Baltimore Police
Department, 2 F.4th 330, 339 (4th Cir. 2021)
(quoting U.S. Const. Amend 1V).

2Katz v. United States . 389 U.S. 347, 353 (1967).
32Cc§11rg)enter v. United States, 138 S.Ct. 2206, 2217
s Leaders of a Beautiful Struggle, http://

www. lbsbaltimore.com (last visited January 22,
2024).

> See Id.-

® Leaders of a Beautiful Struggle, 2 F.4th at 330.
7ld. at 2 F.4th 330, 333.
81d.

°Id.

'%1d. at 2 F.4th 330, 330.
"Id. at 2 F.4th 330, 342.

21d.

13 See Sally E. Hadden, Slave Patrols Law and Vio-
hgnce in Virginia and the Carolinas 11 (2001).

71d. at 11.

old. at 14,
” Id. at 15.
22 Id. at 18.
- Id. at 19.

Id. at 36.
24 Matt Cagle, Facebook, Instagram, and Twitter Pro-
vide Data Access for a Surveillance Product Marketed
to Target Activist of Color, News & Commentary
(October 11, 2016), http://www.aclu.org/news/
privacy-technology/facebook-instagram-and-twitter-
provided-data-access (last visited January 22,
2029)-

% See Rebecca R. Ruiz, Baltimore Officers Will Face
No Federal Charges in Death of Freddie Gray, The
New York Times (September 12, 2017), https://
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www.nytimes.com/2017/09/12/us/freddie-gray-
baltimore-police-federal-charges.html (last visited
January 22, 2024). (In April of 2015, Mr. Freddie
Gray was arrested by the Baltimore City Police De-
partment and placed in a police van shackled but
unsecured by a seatbelt. During the ride, Mr. Gray
suffered a spinal cord injury and was found unre-
sponsive).

% see Baltimore County Police Department and
Geeofeedia Partner to Protect the Public During Fre-
die Gray Riots, Case Stud)/: Baltimore County PD,
https://www.aclunc.org
docs/20161011_geofeedia_baltimore_case_study.pdf
{él}a;?jt visited January 22, 2024).

The ZA editors thank James Whitaker for con-
tributing this helpful information. James was a
third year law student at North Carolina Cen-
tral University School of Law and an extern in
the FPD office during the Fall of 2023.

Ravenhall Decision Raises Possible
Money Laundering Charges for Attor-
neys

When a criminal defendant has money,
he or she can pay an attorney to represent
them in court. But how important is it for an
attorney to know where the money from a de-
fendant comes from? A new decision in the
Fourth Circuit heightens the importance of an
attorney knowing the money’s origin and the
consequences for turning a blind eye.

Under 18 U.S.C. § 1956, it is illegal for
someone who knows “property involved in a
financial transaction represents the proceeds of
some form of unlawful activity” and “conducts
or attempts to conduct such a financial transac-
tion” involving the proceeds of the unlawful
activity. In conducting or attempting to conduct
the transaction, the person must have the
“intent to promote the carr in%on of specified
unlawful activity” or “know]] that the transac-
tion is designed in whole or in part - to conceal
or disguise the nature, the location, the source,
the ownership, or the control of the proceeds
of specified unlawful activity; and to avoid a
transaction reporting requirement under State
or Federal law.”" TFurther, § 1956(h) “states
‘[alny person who conspires to commit’ money
laundering ‘shall be subject to the same penal-
ties as those prescribed for the offense the
commission of which was the object of the con-
spiracy.’”

In a new decision from the Fourth Cir-
cuit, an attorney was charged and convicted of
conspiracy to commit money laundering when
he “received more than $350,000 in drug pro-
ceeds via an associate of [the defendant] ... .”*
The client testified that the money given to her
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attorney was from drug proceeds and “she ex-
plained to [the attorney] exactly where the mon-
ey was coming from and the method by which
she was collecting it.”* However, the attorney
testified, “he had no knowledge about either
drug organization.”® According to Ravenell, an
attorney ma?/ be charged with consEiracy to com-
mit money laundering under § 1956(h) if he or
she knowingly accepts money derived from illegal
conduct or “‘by evidence that [the attorney]
made himself deliberately ignorant to that
fact.””® Someone is “deliberately ignorant” when
“(1) the defendant subjectively believes that
there is a high probability that a fact exists; and
(2) the defendant took de;iberate actions to
avoid learning of that fact.”” When it comes to
accepting money from a client, attorneys often
have the “don’t ask, don’t tell mindset.” Howev-
er, after Ravenell, “[t]he classic trope of avoid-
ing accountability by saying ‘I don’t want to
know where the money comes from’ does not
form the basis of a legally tenable defense.”®

The Ravenell decision also raises concerns
regarding attorney-client privilege. Conversations
between a client and attorney regarding payment
are protected by the attorney-client privilege.
However, “‘the client,’ ... ‘is the holder of the
attorney-client privilege...”® This means “[a]ny
voluntary disclosure by the client to a third party
waives the privilege not only as to the specific
communication disclosed, but often as to all oth-
er communications relating to the same subject
matter.”'® With the client’s having the power to
waive the privilege, what will stop him or her
from disclosing privileged conversations to the
government in an attempt to receive a better
plea agreement or sentence? What will stop an
angry client from “getting back” at an attorney
that “did them wrong?”

If an attorney discovers that he or she is
being paid in drug proceeds, he or she may with-
draw from representing the client. Under the
Model Rules of Professional Conduct, an attorney
may withdraw if “the client persists in a course
of action involving the lawyer’s services that the
lawyer reasonably believes is criminal or fraudu-
lent” or “the client insists upon taking action
that the lawyer considers repugnant or with
which $he lawyer has a fundamental disagree-
ment.”"" Whilé an attorney does not have to
withdraw from representing the client if those
scenarios are present, if an attorney wishes to
avoid possible criminal prosecution for money
laundering, he or she should withdraw from the
case. Ultimately, the Ravenell decision is a warn-
ing to attorneys to “dot their I's and cross their
T’s” when it comes to where defendant-paid
funds originated. This decision puts the burden
on the attorney to ensure he or she is only re-
ceiving “clean money,” and prevents attorneys
from turning a blind eye.

118 U.S.C. § 1956(a)(1).

2 United States v. Ravenell, 66 F.4th 472, 486 (4th Cir.
2023) (citing 18 U.S.C. § 1956(h)).

SRavenell, 66 F.4th at 478.
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‘1d.

> Id.

® Ravenell, 66 F.4th at 490 (citing Untied States v. Far-
rell, 921 F.3d 116, 145 (4th Cir. 2019)).

" Ravenell, 66 F.4th at 491 (citing United States v. Mil-
ler, 41 F.4th 302, 314 (4th Cir. 2022)).

® Ravenell, 66 F.4th at 491.

® United States v. Sharp, 2009 U.S. Dist. LEXIS 59223, 3
(N.D.W. Va. 2009) (quoting Hawkins v. Stables, 148 F.3d
;79, 384 n.4 (4th Cir. 1998)).

9 United States v. Jones, 696 F.2d 1069, 1072 (4th Cir.
1982) (citing In re Sealed Case, 676 F.2d 793, 808-09
*D.C. Cir. 1982)).

" Model Rules of Prof’l Conduct R. 4.1(b) (2020).

The ZA Editors thank Sydney Kraft for contributing
this helpful information. Sydney is a third year law
student at Campbell University Norman Adrian
Wiggins School of Law and was an extern in the
FPD office during the Summer of 2023.

The Singletary Chill

Many criminal defendants waive their rights
to appeal their sentences or convictions as part of
their IElea agreements.’ The Fourth Circuit routine-
ly upholds appellate waivers in valid plea agree-
ment cases’ when the issue_on appeal falls within
the scope of that waiver.® However, an appeal
waiver does not prevent defendants from appealing
their sentences on certain grounds, including sen-
tences based on constitutionally impermissible fac-
tors.* A [)roblem arises then, when a defendant
successfully appeals their sentence, but appears
before the same sentencing judge on remand.
What 7prevents judges from imposing a higher sen-
tence?

In North Carolina v. Pearce, the U.S. Su-
preme Court addressed defendants’ due process
right to be protected from judicial vindictiveness.
395 U.S. 711, 725 (1969). While trial judges are not
constitutionally precluded from imposing a greater
sentence based on events after the first trial that
paint the defendant in a new light, due process
requires that any vindictiveness against defendants
who successfully attacked their first conviction
r7n2%st7r%o5t play a part in the new sentence. /d. at

When the defendant receives a harsher sen-
tence after appeal, there is a rebuttable presump-
tion that the judge acted vindictively. Id. at 726.
To rebut that presumption, the reasons for the
more severe sentence must be based on objective
information about the defendant’s conduct after
the original sentence was imposed, and that infor-
mation “must be made part of the record, so that
the constitutional legitimacy of the increased sen-
tence may be fully reviewed on appeal.” Id. With-
out the presumption, defendants need to show ac-
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tual vindictiveness by objectively demonstrating
that the court sought to punish them for some-
thing the law plainly allows them to do.

The Fourth Circuit has [)reviously ex-
pressed that appellate courts will prioritize the
defendant’s perception of vindictiveness:
“Regardless of the sentencing judge's expressed
intent, the increased severity of the later sen-
tence would create a reasonable apprehension
of vindictiveness in defendants . . . that might
well deter them from taking meritorious ap-
peals. Due process protects against this.”” As in
Pearce, the presumption is aimed at ensuring
the fear of retribution does not discourage de-
fendants from exercising their his rights. Pearce,
395 U.S. at 725 (“[S]ince the fear of such vindic-
tiveness may unconstitutionally deter a defend-
ant's exercise of the right to appeal or collater-
ally attack his first conviction, due process also
requires that a defendant be freed of apprehen-
sion of such a retaliatory motivation on the part
of the sentencing judge.” (emphasis added)).

The case of United States v. Singletary,
75 F.4th 416 (4th Cir. 2023), deviates from that
precedent. In that case, Mr. Singletary success-
fully appealed his sentence and appeared before
the same sentencing judge on remand. /d. at 420
-21. Singletary’s new sentence effectively added
at least a decade to his original. Id. at 422. The
primary reasons for the new sentence were dis-
ciplinary infractions in prison, and since his last
sentencing hearing, Singletary had been convict-
ed in North Carolina State Court to approximate-
ly ten-and-a-half to fourteen-and-a-half years’
imprisonment for an unrelated, but similar,
crime. Id. at 421. The conduct underlying the
state convictions had occurred two years before
Singletary’s original federal sentencing hearing,
and the District Court was aware of the pending
charges at the time. Id. at 426. However, the
state sentence was set to run concurrent with
Singletary’s original federal sentence, and the
District Court expressed concerns that the sen-
tences running together would allow Singletar
to evade punishment for his federal crimes. Id.
at 421. Determining there was a strong need to
protect society from Singletary, the District
Court added six months to its original sentence
and ordered it would run consecutively to Sin-
gletary’s state sentence. /d.

On the second aﬁpeal, the Circuit Court
decided that because the trial judge had fully
articulated his reasons for Singletary’s new sen-
tence, the government had sufficiently rebutted
any presumption of vindictiveness, and so it af-
firmed the new sentence. Id. at 427. The court
acknowledged Singletary’s perspective: “before
his appeal, he faced 13 years in prison for both
his state and federal offenses; after vindicating
his claim on appeal, he will serve more than an
additional decade.” Id. at 427. But the court
placed greater value in a district court’s ability
to point to objective facts that occur after the
initial sentence, and it made very clear that the
standard to rebut a presumption of judicial vin-
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dictiveness is very relaxed. Id. The court expressed
little concern that, after Singletary, future defend-
ants would be deterred from making meritorious
claims on appeal. Id. at 427 n.7.

Following Singletary, there are increased
risks that defendants and their attorneys must care-
fully consider before bringing appeals. The Fourth
Circuit has communicated that judges only need to
provide articulable, objective reasons for a greater
sentence to rebut the presumption and force a de-
fendant to prove actual vindictiveness. It will be
much harder to prove judicial vindictiveness moving
forward, and defense attorneys will need to inform
their clients of this reality before deciding to chal-
lenge a sentence on appeal or collateral review in
the first place.

' Kevin Bennardo, Post-Sentencing Appellate Waivers, 48
U. Mich. J.L. Reform 347, 348 (2015).
Zzgﬂt(?d States v. Soloff, 993 F.3d 240, 243 (4th Cir.
).
32 é’ﬂfed States v. Boutcher, 998 F.3d 603, 608 (4th Cir.
;(L]I1n9itéd States v. Cornette, 932 F.3d 204, 209 (4th Cir.
).
;gfgavage v. Wetzel, 936 F. Supp. 2d 505, 517 (E.D. Pa.
S United States v. Bello, 767 F.2d 1065, 1068 (4th Cir.
1985) (emphasis added).

The ZA Editors thank Sarah Varela for contributing
this helpful information. Sarah is a third year stu-
dent at Campbell Law and was an extern in the FPD
office during the Fall of 2023.

Navigating Federal Firearm Rights Resto-
ration in North Carolina

Firearm ownership is deeply ingrained in the
culture and family traditions of many Americans; it
serves as a means of personal security; and it is an
enduring source of recreation and enjoyment. But
defense attorneys face an uphill battle when cli-
ents, who are subject to federal firearm disable-
ment, wish to continue to enjoy those benefits fol-
lowing a federal felony conviction. This article will
outline the challenges federal and state laws pose
to lawyers and their clients in this position, explore
the complications behind restoring federal firearm
rights in North Carolina, and discuss alternative re-
lief strategies, including jurisdictional transfers and
constitutional arguments.

Title 18 of the United States Code § 922(g)(1)
bars felons from possessing firearms. But there are
two ways felons can regain this right: they can ei-
ther (1) seek relief from § 922(g)(1) under § 925(c)
or (2) seek to exclude their conviction from § 922(g)
(1) via § 921(a)(20).

Under § 925(c), Congress gave convicted fel-
ons the chance to petition the Attorney General of
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the United States to relieve § 922(g)(1) disable-

ment. But Congress has repeatedly left the agency

responsible for processing these petitions (the Bu-

reau of Alcohol, Tobacco, Firearms and Explo-

sives) without funds to hear those petitions.' So,

rbelliezf from § 922(g)(1) via § 925(c) is not availa-
e.

Alternatively, a felon might avoid § 922(g)
(1) disablement altogether by excluding their con-
victions via §8 921(a)(20). Section 921(a)(20) ex-
cludes convictions if: (1) that conviction has been
expunged or set aside; (2) that person has been
ﬁardoned of the conviction; or (33) that person has
ad their civil rights restored.” This article will
focus on the restoration of civil rights, as pardons
and federal expungements are exceedingly rare.*

State3 law determines the restoration of
civil rights.” In North Carolina, a federal felony
conviction results in the suspension of a person’s
civil rights, but those rights are “automatically
restore‘fdt]” after that person’s “unconditional dis-
charge” from the Bureau of Prisons.® So, after a
person completes their federal conviction
(including probation and parole), North Carolina
will automatically restore their civil rights.

But people subject to § 922(§)(1) are still
in an uncertain situation. Section 921(a)(20) will
not exclude a conviction if any state firearm ban
continues after the restoration of that person’s
civil rights.® Such a continuation would trigger the
“unless” clause of § 921(a)(20), making the con-
victions count for § 922(g)(1) purposes.” The
“unless” clause states that a person can exclude
their convictions “unless such ﬁardon, expunge-
ment, or restoration of civil rights expressly pro-
vides that the person may not ship, transport,
possess, or receive firearms.””™ So, an exclusion
depends on the nature of a state’s firearm re-
strictions.

North Carolina bars those with federal fel-
ony convictions from possessin% firearms,” and
the firearm rights of violent offenders in North
Carolina are permanently disabled.” For non-
violent offenders, relief can be sogght 20 years
after they restore their civil rights.” But because
North Carolina disables the firearm rights of all
felons for at least 20 years after their civil rights
are restored, their felony convictions will likely
never be excluded under § 921(a)(20) because of
its “unless” clause."

Setting aside the adverse effects of the
“unless” clause, North Carolina requires that a
person convicted of a felony in federal court seek
relief from that same federal court to restore
their state firearm rights.”” And as discussed
above, there is no federal statutory relief availa-
ble. Thus, state statutory relief is not possible for
federal felons in North Carolina. Indeed, the North
Carolina Court of Appeals said as much: “[T]here
is no current procedure under federal law to ena-
ble a convicted individual to restore his firearm
rights,” so a person cannot have his firearm rights
restored in North Carolina based on the require-
ments of N.C. GEN. STAT. § 14-415.4(c)."® Thus, a

Office of the Federal Public Defender, Eastern District of North Carolina
150 Fayetteville Street, Suite 450, Raleigh, NC 27601 (919) 856-4236



The ZealousADVOCATE

person with a federal felony conviction from a fed-
eral court will likely never restore their federal or
state firearm rights in North Carolina.

Defense attorneys facing such a dilemma
have (at least) two alternative strategic paths for-
ward: (1) exploring the possibility of transferring
the case to a jurisdiction with more favorable fire-
arm restrictions before the case resolves, or (2)
launching an as-applied constitutional challenge
against North Carolina’s firearm ban.

Defense attorneys may seek to transfer their
client to an alternative jurisdiction before convic-
tion to avoid unfavorable restrictions. In Alabama,
for example, there_are no firearm restrictions for
non-violent felons.” Thus, if a person has certain
non-violent federal felony convictions from an Ala-
bama federal court, the federal “unless” clause
would not be triggered, paving the way for an exclu-
sion. So long as that person restores at least two of
their civil rights in Alabama, they have a chance of
being excluded from any federal firearm re-
strictions.

Transfers pose their own unique challenges.
For example, transferring under FED. R. CRim. P. 20
requires that the defendant agree to plead guilt
and the Assistant United States Attorneys in bot
districts approve. And transferrin$1 under FeD. R.
CRIM. P. 21(a) requires proving that “so great a
prejudice against the defendant exists.”

Defense attorneys may also seek to launch
an as applied constitutional challenge to North Car-
olina’s firearm ban based on the state constitu-
tion."” The North Carolina Court of Appeals consid-
ers these five factors in determining whether the
state firearm ban is unconstitutional as applied to a
particular felon: (1) whether the convictions involve
violence or the threat of violence; (2) the remote-
ness of the convictions; (3) the felon's history of law
-abiding conduct since the crime; (4) the felon's his-
tory of responsible, lawful firearm possession during
a time period when ﬁossession of firearms was not
prohibited; and (5) the felon's assiduous and proac-
tive compliance with N.C. GEN. STAT. § 14-415.1.%
The court also considers whether the constitutional
challenge was proactively brought or if the felony
waited to bring the challenge after being charged
with possession of a firearm by a felon.

A successful state constitutional challenge
could pave the way for a § 921(a)(20) exclusion for
two reasons: state relief would become unneces-
sary, and the “unless” clause might not be triggered
because no state-law firearm ban would affect the
felon. Case law is unclear as to how the “unless”
clause would operate in such a scenario. Neverthe-
less, it remains an option for those with the right
set of facts.

In the end, a client with federal firearm dis-
ablement in North Carolina will likely never have
that ban relieved. But defense attorneys may con-
sider potential alternative strategies to avoid disa-
blement, including jurisdictional transfers and con-
stitutional challenges. Attorneys and clients can find
value in exploring these options together and should
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carefully and thoroughly evaluate their potential
effectiveness.

' Consolidated Appropriations Act, 2023, Pub. L. No.
117-328 (2022).

2 United States v. Bean, 537 U.S. 71, 74-75 (2002)
(noting the Attorney General cannot be petitioned un-
der § 925(c) because Congress specifically excludes
sending money to the ATF to process those applica-
tions; so, courts cannot review applications because
they are never processed to begin with).

318 U.S.C. § 921(a)(20).

* Record Scratch: Expunging Federal Criminal Records
and Congressional Considerations, Congressional Re-
search Service (Feb. 27, 2020), https://
crsreports.congress.gov/product/pdf/Isb/lsb10413 (last
visited Nov. 17, 2023).

> Caron v. United States, 524 U.S. 308, 309 (2007).

6 See N.C. GEN. STAT. § 13-1.

7 United States v. Thomas, 52 F.3d 82, 84 (4th Cir.
1995). After the conviction is complete, the person will
notify their district clerk that the conditions of N.C.
GEN. STAT. § 13-1 have been met. Then the clerk issues
a certificate evidencing the person’s discharge and
specifies the restoration of civil rights.

8§ 921(a)(20).

’ See Caron, 524 U.S. at 308.

10§ 921(a)(20).

" N.C. GEN. STAT. § 14-415.1.

2 Id. 8§ 14-415.4(b), (c).

B d.

4 See Caron, 524 U.S. at 308.

> N.C. GEN. STAT. § 14-415.4(b).

' Matter of Jones, 881 S.E.2d 639, at *1 (N.C. Ct. App.
2022).

7 ALA. CODE § 13A-11-72(a)(1).

'® United States v. Nix, 438 F.3d 1284, 1287 (11th Cir.
2006); ALA. CODE § 15-22-36.1(a).

19 See Britt v. State, 681 S.E.2d 320, 323 (N.C. 2009)
(successful challenge); State v. Fernandez, 808 S.E.2d
362, 368 (N.C. Ct. App. 2017) (unsuccessful challenge);
State v. Bonetsky, 784 S.E.2d 637, 640 (N.C. Ct. App.
2016) (unsuccessful challenge).

“0'State v. Bonetsky, 784 S.E.2d 637, 640 (N.C. Ct. App.
2016).

2 d.

The ZA Editors thank Jacob Showers for contrib-
uting this article. Jacob was a third-year law stu-
dent at UNC School of Law and was an extern in
the FPD office during the Fall of 2023.

>

Sua Sponte Harmless Error: United
States v. Dix

In United States v. Dix, a Fourth Circuit
panel raised the harmless error standard sua spon-
te in a written response to a procedural error
made during sentencinghproceedings,1 endorsing a
judicial practice that threatens both defendants’
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rights and separation of powers. On May 24, 2023,
the Fourth Circuit denied appellant’s petition fog
rehearing en banc, solidifying its previous position.
This article analyzes Dix and discusses the implica-
tions for practitioners in the Fourth Circuit.

In Dix, Jason Dix sped away from a police car
that was pursuing him, lead;ng to a high-speed
chase and an eventual crash.” After searching his
car, officers recovered firearms and ammunition.
Mr. Dix ultimately plead guilt)é to possession of a
firearm by a convicted felon.” He had also been
charged with two other offenses not included in his
ultimate plea a%reement: grand larceny, allegin
theft of the car he was driving, and a blue-light of-

fense, for failing to pull over for law enforcement.

At sentencing, the presentence report rec-
ommended a sentencing enhancement “on the
ground that Dix ‘used and possessed a firearm and
ammunition in connection with another felony of-
fense.””’ Though the presentence report included
all of the initial charges—including the blue-light
offense—it specifically recommended the gnhance-
ment based on the grand larceny offense.® At sen-
tencing, Mr. Dix argued there was insufficient evi-
dence to support the grand larceny charge as the
underlying offense.” In response, the government
raised, for the first time, the theory that the en-
hancem%nt could instead be based on the blue-light
charge.” While Mr. Dix’s counsel objected that this
basis had not been previousle/ disclosed, he proceed-
ed to §r%_ue against the bue-l(ijght heory on the
merits."" The district court found the %rand larceny
charge “could kind of go either way,” but “then an-
nounced that it ‘agree[d] with [the government's]
alternative argument’ for applying the enhance-
ment, based on the blue-light offense.”

On appeal, Mr. Dix argued he was denied due
process because he was not gi\gen proper notice for
the basis of the enhancement.’ The government did
not argue harmless error, nor did the panel explicit-
ly raise the question at oral argument.™ However,
in its opinion denying Mr. Dix relief, a Fourth Circuit
panel held that while the lack of notice constituted
procedural error under Rule 32(d) and Lg.S.S.G. §
6A1.2, the error was ultimately harmless.™ This was
the first time the harmless error standard was
raised in the case.

As the dissent points out, Dix raises im-
portant concerns about judicial restraint and sepa-
ration of powers.'® By permitting Courts of Appeals
to raise harmless error sua sponte, the judicial
branch blends into the executive by raising new ar-
guments it is then permitted to decide. This deci-
sion also holds the prosecution to a lower standard,
allowing the court to raise issues for the govern-
ment despite the system’s insistence on prosecutori-
al burdens. Both developments ﬁose a significant
threat to defendants’ rights and the integrity of the
judicial system.

Other Courts of Appeals have taken note of
this difficulty. Dix situates itself within a circuit
split on the 8uestion of sua sponte harmless error.

he Seventh Circuit held that an appellate court will
only consider harmless error after considering “the

”
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length and complexity of the record, whether the
harmlessness of the error or errors found is cer-
tain or debatable, and whether a reversal will re-
sult in protracted, costly, and u%;imately futile
proceedings in the district court.”’” The majority
of other Circuits adopt the same or a similar
test.'® Dix joins only the Second Circuit in permit-
ting essentially full discretion to consider harmless
error unprompted.’” The Fourth Circuit has there-
fore adopted a minority position, increasing the
possibility that the Supreme Court will weigh in
soon.

However, in the meantime, Dix raises im-
portant implications for trial attorneys practicing
in the Fourth Circuit. In terms of obtaining the
best immediate result for clients, defense attor-
neys should move to continue hearings if a prose-
cutor raises a theory not initially raised in the
presentence report. In Dix, the Fourth Circuit
found that, because the attorney argued the mer-
its of the blue-light offense at trial and “made
every argument in the district court before sen-
tencing that he now makes on appeal to oppose
basing the enhancement on the blue-light of-
fense,” there was ng [%_rejudice from the untimeli-
ness of the notice.”’ Thérefore, by continuing to
argue the merits of the predicate offense, under
Dix, the defense attorney surrenders those argu-
ments to the District Court—and ultimately, the
Fourth Circuit. Alternatively, if the judge denies
the motion to continue, the attorney should ob-
ject to the new theory offered by the government
and make a proffer of prejudice before making
any arguments, in order to give the judge an op-
portunity to address the procedural failure.

While there are steps defendants can take
to mitigate its impact, by “relieving the govern-
ment of its burden, the panel majority has also
provided the prosecution — which is always held
to the highest of standards — preferential treat-
ment over other litigants.”?" This decision takes us
one step further awaE/ from a system that truly
insists on prosecutorial burdens.

! United States v. Dix, 60 F.4th 61, 67 (4th Cir. 2023).
2 United States v. Dix, 69 F.4th 149 (4th Cir. 2023)
gdenyin rehearing en banc).

. Dix, 60 F.4th at 62.

11,

2 1d. at 66.
B d. at 67.
" Appellant’s Petition for Rehearing En Banc at 4, Unit-
%d States v. Dix, No. 19-4725 (4th Cir. Feb. 28, 2023).
@ Dix, 60 F.4th at 66.
Id. at 69.
'7Order Denying Rehearing En Banc at 6-7, United
States v. Dix, No. 19-4725 (4th Cir. Feb. 24, 2023)
#King, J., dissenting).
(:8' Ul}iggq)States v. Giovanetti, 928 F.2d 225, 227 (7th
ir. .
Gover v. Perry, 698 F.3d 295, 301 (6th Cir. 2012);
United States v. Rose, 104 F.3d 1408, 1415 (1st Cir.
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1997); Lufkins v. Leapley, 965 F.2d 1477, 1481 (8th Cir.
1992); United States v. Gonzalez-Flores, 418 F.3d 1093,
1100 (9th Cir. 2005).

;9qu:;ted States v. Dolah, 245 F.3d 30 98, 107 (2d Cir.
29pix, 50 F.th at 67.

2! Order Denying Rehearing En Banc at 7, United States v.
Dix, Noj 19-4725 (4th Cir. Feb. 24, 2023) (King, J., dis-
senting).

The ZA Editors thank Kate Bock for contributing this
helpful information. Kate is a rising third year law
student at UNC School of Law and was an intern in
the FPD office during the summer of 2023.

Recent Federal Challenges to Capital
and Habeas Sentence Claims

Ranging from accommodating to plainly inju-
rious, recent U.S. Supreme Court opinions help clar-
ify the extent of relief capital defendants are enti-
tled to in federal court, including habeas petitions
and 42 U.S.C. § 1983 claims. First, in a radical shift,
the Supreme Court in Shinn v. Ramirez held that in
federal habeas corpus proceedings, federal courts
are limited to examination of the state court record
when deciding if the defendant received ineffective
assistance of counsel (“IAC”)." Under the Antiterror-
ism and Effective Death Penalty Act of 1996
(“AEDPA”%, a federal court may not conduct an evi-
dentiary hearing or otherwise consider or develop
any new evidence unless the defendant satisfies a
narrow exception by showing that “the new evi-
dence will establish_his innocence ‘by clear and con-
vincing evidence.’”? This means that a capital de-
fendant must raise any IAC claims at the state level
or else abandon them upon federal habeas review.
By not preserving issues on appeal, including those
generated by post-conviction counsel, a defendant
1s deemed “‘at fault’ even when state postconvic-
tion counsel is negligent.” The Court reiterated
that federal habeas review is circumscribed, so even
when the capital defendant is arguing IAC at the
state level, federal courts may not grant reljef
based on evidence outside the established record.’

Next, in Shoop v. Twyford, the Court held
that a transportation order, in which an inmate
sought to develop new evidence on appeal, is not
“necessary or apFropriate in aid of” the adjudica-
tion of a federal habeas claim under 28 U.S.C. §
1651(a) when the defendant has failed to show that
the evidence “would be admissible in connection
with a particular claim of relief.”® Twyford filed a
motion to be transported from prison for “medical
testing necessary for the investigation, presenta-
tion, and development of claims,” which he argued
could produce evidence to counter the prosecu-
tion’s arguments.’ Relying on Shinn, the Court reit-
erated that defendants are largely prohibited from
introducing new evidence in a federal habeas ac-
tion.® Even if the evidence is admitted under one of
the AEDPA’s exceptions, the defendant would need
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to demonstrate by clear and convincing evidence
that, given this new evidence, no reasonable fact-
finder would have convicted him of the offense.’
Because Twyford could not demonstrate how the
transportation order would lead to the develop-
ment of admissible evidence, the order was not
“necessary or appropriate,” considerably limiting
the ability for capital defendants to build their
post-conviction cases.

Then, in Nance v. Ward, the Court re-
examined how to handle a capital defendant’s
proposal for an alternate method of execution."
The Court previously held that when a capital de-
fendant challenges the state’s proposed method
of execution, he may proceed under a 42 U.S.C. §
1983 claim when the altern%tive method is also
authorized under state law.'” In Nance, the de-
fendant argued that lethal injection—the only
method currently available to Georgia death row
inmates—is likely to cause him severe pain and
suffering due to his longtime use of intravenous
drugs.” Instead, he requested “death by firing
squad.”™ The Court held that even when propos-
ing an alternative method not permitted in the
state, capital defendants should proceed under §
1983, not a habeas petition, which is reserved for
challenging the validity of the death sentence it-
self.”” ®Nance’s requested relief still places his
execution in Georgia’s control” because the state
can pass legislation approvin% his proposed alter-
nate method.'® Thus, a § 1983 claim is the proper
means of challenging a state’s proposed method
of execution.

Most recently, in Reed v. Goertz, after the
defendant’s motion to request post-conviction
DNA testing of evidence by the state failed, he
filed a 42 U.S.C. § 1983 claim arguing that the rel-
evant post-conviction DNA testing statute “failed
to provide procedural due process.”’® The Court
held the statute of limitations for such claims be-
gins to run at the end of state court proceedings,
not g«hen the state trial court denies DNA test-
ing." Generally, statutes of limitations begin to
run when “the plaintiff has a ‘complete and pre-
sent cause of action.’””" Here, the claim for a pro-
cedural due process violation is “‘complete’ onlz¥
when ‘the State fails to provide due process.’”
Thus, the clock to file a timely § 1983 claim only
starts “when the state litigation ends.”??

What does this all mean for practitioners han-
dling federal challenges to capital or habeas
sentences?

First, federal attorneys’ ability to develop
new evidence for their capital clients has been
significantly circumscribed. Unfortunately, by the
time attorneys are assisting clients raising federal
habeas or § 1983 claims, Shinn tells us that the
window _to raise IAC issues may have already
closed.?® Because the exception in the AEDPA fo-
cuses on evidence that establishes by “clear and
convincing evidence” that the defendant is inno-
cent, IAC claims, by and large, would not quali-
fy.”* However, if you have a client who you be-
lieve is factually innocent and whose state-level
attorneys failed to raise the issue, you can argue
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that Shinn does not apply to your case and an evi-
dentiarﬁ hearing is not only permitted, but neces-
sary. Likewise, in Shoop, the Court significantly cab-
ined what is considered “necessary and appropriate
in aig of” the adjudication of a federal habeas
case.” Simply asking for the development of evi-
dence that could counter a prosecutorial argument
is insufficient. The best shot for the client would be
to argue that the new evidence would have been
material to the jury and would have resulted in a
different verdict. Also, be sure to argue exactly how
the evidence would be admissible in the case be-
cause eventual admissibility is key for the Court
here. Additionally, the ruling in Shoop focuses on a
transportation order which would develop new evi-
dence that does not yet exist; therefore, if you dis-
cover evidence that already exists but just may be
difficult to access, you can argue that Shoop should
not apply.

Second, once it becomes clear that your cli-
ent’s execution will proceed, federal practitioners
may make a last-ditch effort to, at a minimum, se-
lect the least objectionable means of execution. In
North Carolina, lethal injection is the only statutori-
ly permitted method of execution.”” For clients with
significant history of intravenous drug use, lethal
injection mag be exceedingly difficult, drawn-out,
and painful, but Nance opens the dogr to requesting
a less “cruel and unusual” method.?”” However, be
sure to file this claim under § 1983, not as a habeas
petition, because the Court makes clear that this is
not a challenge to the execution itself.

Third, and perhaﬁs most encouraging, we
now have confirmation that the statute of limita-
tions only starts for § 1983 claims requesting post-
conviction DNA testing “when the state litigation
ends,” not when the trial judge denies the motion.
While defendants in states with relevant statutes of
limitations still do not have unlimited time to file a
post-conviction DNA testing motion, Goertz at least
extends the available period. Fortunately, however,
compared with the Texas statute at issue in Goertz,
North Carolina has a relatively permissive post-
conviction DNA testing statutg9 which does not in-
clude a statute of limitations.”” To qualify for test-
ing, biological evidence must be “material to the
defendant’s defense,” “related to the investigation
or prosecution that resulted in the judgment,” and
“was not DNA tested previously” or “was tested pre-
viously, but the requested DNA test would provide
results that are significantly more accurate and pro-
bative of the identity of the perpetrator or accom-
plice or have a reasonable probability of contradict-
ing prior test results.”*’ No time limit is given.
Thus, practitioners and capital defendants in North
Carolina may not be privy to the full benefits of
Goertz; here, time limits are not a concern, and we
can file motions for post-conviction DNA testing so
long as they arguably meet the statutory criteria.

' Shinn v. Ramirez, 142 S. Ct. 1718, 1727-28 (2022).
2 |d. at 1728 (quoting 28 U.S.C. § 2254(e)(2)(B)).
31d. at 1735.

41d.

> |d. at 1732-34.

¢ Shoop v. Twyford, 142 S. Ct. 2037, 2046 (2022).
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7 Id. at 2042.

8 Id. at 2043--44.

° Id. at 2044.

1914, at 2046.

""'Nance v. Ward, 142 S. Ct. 2214 (2022).

1? Nelson v. Campbell, 541 U.S. 637, 644-47 (2004).
by ;\éance, 142 S. Ct. at 2220.

d. at 2219-21.

% Id. at 2223.

'7|d. at 2224.

'8 Reed v. Goertz, 143 S. Ct. 955, 959-60 (2023).

¥ 1d. at 959.

2 1d. at 961 (quoting Bay Area Laundry & Dry Cleanin
Pension Tr. Fund v. Ferbar Corp. of Cal., 522 U.S. 192,
201 (1997)).

21 (I)%bgﬂuoting Zinerman v. Burch, 494 U.S. 113, 125

1 .

£ Id. at 962.

2 Shinn v. Ramirez, 142 S. Ct. 1718 (2022).
2428 U.S.C. § 2254(e)(2)(B).

228 U.S.C. § 1651(a).

26 N.C. Gen. Stat. § 15-188 (2022).

27 Nance v. Ward, 142 S. Ct. 2214, 2220 (2022).
® Reed v. Goertz, 143 S. Ct. 955, 962 (2023).
2 N.C. Gen. Stat. § 15A-269 (2022).
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The ZA Editors thank Kendall Carter for contrib-
uting this helpful information. Kendall was a ris-
ing third year law student at Wake Forest Univer-
sity School of Law and an intern in the FPD office
during the Summer of 2023.

LEGAL UPDATES
4th Circuit Update

For up-to-date summaries and commentar
on Fourth Circuit cases and federal law, chec
http://circuit4.blogspot.com. For daily, published
Fourth Circuit  opinions, visit https://
www.ca4.uscourts.gov/opinions.

U.S. Supreme Court Update

For up-to-date summaries and commentary
on Supreme Court criminal cases and federal law,
check http://ussc.blogspot.com. Be sure to click
on “U.S. Supreme Court Case Summaries” under
Links and Resources and scroll down to download
the PDF summary.

Amended Rules and Guidelines Update

EDNC Local Criminal Rules’

New Rule 1.2 provides definitions of terms
used throughout the rules. The new rule includes
definitions for person, party, nonparty, attorney,
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unrepresented person, incarcerated unrepresented
person, and movant.

Amends 5.2(a) to clarify misdemeanor cases
not assigned to a district judge will be assigned to a
magistrate judge per Fed. R. Crim. P. 58.

Amends 5.3 to include “district judge” as
opposed to referencing magistrate judges. The
amendment clarifies a magistrate judge’s ability to
accept pleas and exercise contempt authority.

Amends 12.1 to conform to current local
practice allowing for judicial discretion in setting
deadlines for the filing of pretrial motions and re-
sponses.

Amends 12.3 to reflect Fed. R. Crim. P. 12.4
in reference to required disclosures of corporate
affiliations and other entities with a direct financial
interest in litigation to file a disclosure statement
with the court within 28 days after the defendant
makes an initial appearance. The parties are re-
quired to amend their disclosure statements when
necessary to maintain their current accuracy.

Amends 16.1(b) to conform to current local
practice allowing for judicial discretion in setting
deadlines for criminal pretrial conferences.

Moves 24.1(c) to new rule 57.6, referencing
courtroom technology and clarifies the requirement
of technology training by any party or nonparty in
any hearing, not just trials. A party or nonpartK
must file the technology certification with the cler
no later than 7 days prior to the scheduled proceed-
ing.

Amends 47.1(h)(1) to require consultation
with a non-incarcerated party or nonparty whose
interests may be affected by a motion for extension
of time. Prior to this amendment, the rule required
consultation with opposing counsel only. Now unrep-
resented parties and nonparties whose interests may
be affected by a motion must be consulted.

Amends 49.1 to reflect the 2018 amend-
ments to the Fed. R. Crim. P. 49 and E.D.N.C Stand-
ing Order 18-SO-5 concerning electronic service of
documents filed by unrepresented litigants. If ser-
vice of a paper is sent to a registered user by filing
with the court’s electronic-filing system, no certifi-
cate of service is required. Unrepresented litigants
are not permitted to file documents electronically,
unless otherwise ordered by the presiding judge.
Unrepresented litigants will submit all filings to the
clerk’s office by delivering the original documents to
the_lclerk's office during regular business hours or by
mail.

Combines the redundant provisions of Rule
50.2 and Rule 50.5 into a single rule, making it man-
datory for the government to file a notice identify-
ing prior related cases but discretionary for defend-
ants.

Rules of Appellate Procedure and Evidence?
Appellate Procedure 32, 35, 40, Appendix

Amends and combines Rule 35 and Rule 40,
as litigants frequently request both a panel rehear-
ing under Rule 40 and a rehearing en banc under
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Rule 35. To provide clearer guidance, the rules
will be reconciled so that petitions for panel re-
hearing and rehearing en banc are combined un-
der the new Rule 40. In addition, the Proposal
amends Rule 32(g) and the Appendix of Length
Limits to conform with the above changes to Rule
35 and Rule 40.

Evidence 611, 613, 801, 804, and 1006

Amends Rule 611(d) to clarify the distinc-
tion between illustrative aids (not admitted into
evidence but used solely to assist the jury in un-
derstanding other evidence) and demonstrative
evidence (admitted into evidence and used sub-
stantively to prove disputed issues at trial). The
amendment will require that the court balance
the utility of the illustrative aid against the risk of
unfair prejudice, confusion, and delay. Parties
will be required to provide advance notice so that
the court can rule on whether the aid has suffi-
cient utility before it is displae/ed to the jury. Fi-
nally, the aids should not be allowed into the jury
room during deliberations, unless the court orders
otherwise, but may still not be used in jury delib-
erations as evidence. The proposed rule is not in-
tended to regulate aids that a party uses to guide
the jury through an opening or closing argument.

Amends Rule 613(b) to better align the
Rules of Evidence with current trial practice. The
common law provided that before a witness could
be impeached with extrinsic evidence of a prior
inconsistent statement, the adverse party was re-
quired to give the witness an opportunity to ex-
plain or deny the statement. Previous Rule 613(b)
rejected that “prior presentation” requirement
and allowed the witness to explain or deny the
statement at some point in the trial. The amend-
ed Rule 613(b) requires a witness receive a prior
opportunity to explain or deny a statement, with
the court having discretion to allow a later oppor-
tunity.

Amends Rule 801(d)(2) to allow a hearsay
exemption of the statements by a party opponent
to be used against the declarant’s successor-in-
interest. When a declarant makes a statement
that would be admissible against them as a party-
opponent, but he is not the party opponent be-
cause his claim or defense has been transferred to
another, the statement may be used against the
transferee as the new party-opponent. The Com-
mittee Notes to amended Rule 801(d)(2) will em-
phasize that to be admissible against the succes-
sor, the declarant must have made the statement
before the transfer of the claim or defense.

Amends Rule 804(b)(3) to clarify the con-
sideration of independent corroborating evidence
of the hearsay exception for declarations against
interest in criminal cases. The amended Rule 804
(b)(3) will allow consideration of both the inher-
ent guarantees of trustworthiness underlyin% a
particular declaration against interest, as well as
independent evidence corroborating or refuting
the accuracy of the statement.

Amends Rule 1006 to provide guidance to
the admission of summaries of voluminous evi-
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dence. Courts have not properly distinguished be-
tween summaries of evidence under Rule 1006, ad-
mitted as evidence and summaries that are illustra-
tive aids, which are not evidence. Some courts have
incorrectly stated that summaries admissible under
Rule 1006 are “not evidence,” or all the underlying
evidence must be admitted before the summary can
be admitted, or the summary is inadmissible if any
of the underlying evidence has been admitted. The
amended Rule 1006 will distinguish between a volu-
minous summary, as opposed to an illustrative aid as
?overned by Rule 611(d). The new Rule 1006 clari-
ies that a summary is admissible independent of
the underlying evidence being admitted.

Sentencing Guidelines®
Sentence Reduction (Compassionate Release)

The proposed amendments updated the text
of the policy statement allow for sentencing modifi-
cation procedures so that under certain circum-
stances a defendant may file a motion seeking a re-
duction in the term of imprisonment. The amend-
ments also moved the descriptions of extraordinary
and compelling reasons previously in the commen-
tary to the text. The amendments expand the medi-
cal circumstances that may qualify, such as insuffi-
cient treatment by the Bureau of Prisons and public
health emergencies or an ongoing outbreak of infec-
tious diseases. In addition, the amendments expand
the family circumstances considered for release.
The amendments also allow for motions by victims
of sexual abuse or physical abuse committed by, or
at the direction of prison authorities. The category
of “other reasons” will allow for circumstances that
are similar in gravity to those described in the poli-
cy statement. Changes in the law may be considered
in motions for release, but only if a person is serving
an unusually long sentence and has served at least
ten years or where a chanﬁe in law would produce a
gross disparity between the sentence being served
and the sentence likely to be imposed today. Be-
sides unusually long sentences, changes in the law
cannot be considered when determining whether
release circumstances exist, but can be considered
in the §3553(a) analysis about the extent of a reduc-
tion. Finally, while not dispositive, rehabilitation
may be considered in combination with other fac-
tors.

Sex Abuse

The amendments increase the base offense
level in §2A3.3 (criminal sexual abuse of ward) from
14 to 18. They also add a cross-reference statin
§%1,__A3.1 should apply for the offense or attempte
offense.

Safety Valve

The amendments will broaden the provision
for the two-point reduction for persons who are
safety valve eligible but is contingent on a person
meeting the §3553(f) criteria.

Fake Pills

The amendments add a narrow, alternate
two-level enhancement where a person represented
pills as a legitimately manufactured substance con-
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taining fentanyl and acted with willful blindness
or conscious avoidance of knowledge that the sub-
étance was not the legitimately manufactured
rug.

Firearms

The amendments create a tiered enhance-
ment for persons convicted of certain straw pur-
chasing and trafficking offenses. The amendments
create a two-level enhancement for people who
qualify for the tiered enhancement and commit-
ted the offense in connection with a criminal or-
ganization. However, the amendments create a
two-level reduction for persons who qualify for
the tiered enhancement, who have one or less
criminal history points, but were motivated by
specific factors and were otherwise unlikely to
commit the offense or were unusually vulnerable
to being persuaded to commit the offense. The
conduct that qualifies for the upward departure
for offenses involving substantially more than
twenty-five firearms was expanded to include
conduct like transporting, selling, transferring,
and disposing. Finally, the amendments will add a
four-level enhancement for non-serialized fire-
arms (ghost guns) but require a high mens rea of
conscious avoidance of knowledge or willful blind-
ness.

Acceptance of Responsibility

The amendments clarify that the govern-
ment should not withhold the motion for the ac-
ceptance of responsibility for reasons other than
having to prepare for trial. The definition for what
constitutes preparing for trial is narrow, but in-
cludes things like preparing witnesses, motions in
limine, voir dire, jury instructions, and witness
and exhibit lists. The amendments clarify that
pretrial proceedings, like discovery and suppres-
sion motions, are not considered trial prepara-
tions.

Criminal History

The amendments eliminate status points in
most cases, such as the two-point addition if a
person committed the instant offense under a
criminal Eustice sentence. An additional status
point applies only in cases where a person already
accrued seven or more criminal history points.
The amendments create a new guideline in §4C1.1
that provides a two-offense level reduction for
some zero criminal historE/ point offenders. An
amendment to §5C1.1 application note 4 advises
that a sentence other than imprisonment is gener-
ally appropriate if a person is in Zone A or B of the
sentencing table and gets the §4C1.1 reduction.
The amendments advise that a departure, includ-
ing a sentence of non-imprisonment, may be ap-
propriate for a person in any sentencing zone if
they qualify for §4C1.1 and the guideline range
overstates the gravity of the offense. Additionally,
the amendments ?rovide examples of instances
where a 8§4A1. downward departure for
overrepresentation of criminal history may be ap-
Eropriate to include persons who receive criminal
istory points from a conviction for the simple
possession of marijuana.
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Career Offender

The amendments will continue to utilize the
categorical approach. However, the amendments
will expand the definitions to include Hobbs Act
Robbery as a “crime of violence” and move the defi-
nitions for robbery, forcible sex offense, and extor-
tion from the commentary to the text. The provision
that includes inchoate offenses as a “crime of vio-
lence” or “controlled substance offense” is moved
from the commentary to the text.

" Notice of Amendments to the Local Rules, https://
www.nced.uscourts.gov/rules/Default.aspx (last visited
July 18, 2023).

2 Proposed Amendments to the Federal Rules & Forms,
https://www.uscourts.gov/rules-policies/proposed-
21:1r8ne2n(<)12n§$nts-published-public-comment (last visited July
*Proposed 2023 Amendments to the Federal Sentencing
Guidelines, https://www.ussc.gov/guidelines/
amendments/proposed-2023-amendments-federal-
sentencing-guidelines (last visited July 18, 2023).

The ZA Editors thank Ryan Mitiguy for contributing
this helpful information. Ryan was a rising third
year law student at Campbell Law and an extern in
the FPD office during the summer of 2023.
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LOCAL NEWS

EDNC News

We extend our congratulations to Van R.
Freeman, Jr. on his appointment as Chief United
States Probation Officer for the Eastern District of
North Carolina following the retirement of James L.
Corpening, Jr. on September 30, 2023.

Panel News

We are pleased to welcome the followin
new panel attorneys in Raleigh: Erin Wilson an
Melissa Hill.

The following are new panel attorneys, in
Raleigh: Meaghan O’Connor; in Greenville: Willis
Brantley and Darren Day; in Jacksonville: Paul Cas-
tle; in Edenton: Patrick Sellers; and in Wilmington:
Christian Jones.
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