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Rule 702 – Testimony by Expert Witnesses
A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if:
https://www.youtube.com/watch?v=3nGQLQF1b6I

(a) the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the 
evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and 

methods.
(3) the witness has reliably applied the principles and 

methods to the facts of the case.

https://www.youtube.com/watch?v=3nGQLQF1b6I


• Garrett, Brandon L. and Fabricant, M. Chris, The Myth of 
the Reliability Test (March 8, 2018). FORDHAM LAW REVIEW, 
Vol. 86, 2018. Available at 
SSRN: https://ssrn.com/abstract=3136632

https://ssrn.com/abstract=3136632






The Daubert Trilogy
(1) Daubert (1993): Evidence must be reliable; Frye is dead



The Daubert factors:
1.  Can theory or technique be or has it been tested?
2.  Has theory or technique been subjected to peer
review and publication? 
3.  What is “known or potential error rate” of theory or
technique?
4. Are there standards controlling technique’s
operation?
5. Has theory or technique achieved “general
acceptance?”



The Daubert Trilogy, Cont’d
(2) General Electric v. Joiner (1997): May exclude if linkage to 

data is only by ipse dixit of expert; Appellate review for 
abuse of discretion

(3) Kumho Tire v. Carmichael (1999): extends Daubert to all 
expert testimony, not just novel scientific techniques; 
reinforces abuse of discretion standard of review

The Daubert trilogy established “exacting standards of 
reliability” for the admission of expert testimony.  Weisgram v. 
Marley Co., 528 U.S. 440, 455 (2000). 



Additional Reliability Factors (derived from 
the Advisory Committee Note to Rule 702)
6.  Is expert testifying about matters growing naturally out of 
research that is independent of the litigation?
7.  Has expert “unjustifiably extrapolated” from accepted
premise to unfounded conclusion? 
8.  Has expert “adequately accounted for alternative
explanations? 
9.  Was expert as careful in his consulting work as in his 
regular professional work?
10.  Is expert’s field of expertise known to reach reliable 
results for type of opinion being given?



Practical Advice for Litigating Daubert
Hearings

• A. Take advantage of the opportunity provided 
by Rule 702 and the Daubert standard to 
challenge expert testimony even if similar 
testimony has regularly been admitted in the 
past. 



State v. Babich, 797 S.E.2d 359 (2017):

• “[W]here, as here, the expert concedes that her 
opinion is based entirely on a speculative assumption 
about the defendant—one not based on any actual 
facts—that testimony does not satisfy the Daubert 
‘fit’ test because the expert’s otherwise reliable 
analysis is not properly tied to the facts of the case. 
Daubert, 509 U.S. at 593. Accordingly, we hold that 
the trial court abused its discretion by admitting the 
challenged expert testimony in this case.”



State v. McPhaul, 808 S.E.2d 294 (2017):
“Wood previously testified that during an examination, she 
compares the pattern type and minutia points of the latent 
print and known impressions until she is satisfied that there 
are "sufficient characteristics and sequence of the similarities" 
to conclude that the prints match. However, Wood provided no 
such detail in testifying how she arrived at her actual 
conclusions in this case. Without further explanation for her 
conclusions, Wood implicitly asked the jury to accept her 
expert opinion that the prints matched. Since Wood failed to 
demonstrate that she ‘applied the principles and methods 
reliably to the facts of the case,’ as required by Rule 702(a)(3), 
we hold that the trial court abused its discretion by admitting 
this testimony.”



McPhaul Amicus Motion and Brief:

• https://www.ncappellatecourts.org/show-file.php?document_id=230138

• https://www.ncappellatecourts.org/show-file.php?document_id=230139

https://www.ncappellatecourts.org/show-file.php?document_id=230138
https://www.ncappellatecourts.org/show-file.php?document_id=230139


• B.  Even if you cannot exclude a government 
expert’s testimony under Rule 702, try to limit 
the expert’s testimony.  In other words, do not 
let their experts overstate their conclusions.



• C. Spend time with your expert.  Meet with the 
government’s experts.

• https://www.youtube.com/watch?v=CFdJza0AbeA

https://www.youtube.com/watch?v=CFdJza0AbeA


• D.  Make a Record!



Resources
PCAST Report:
https://obamawhitehouse.archives.gov/administration/eop/ostp/pcast/docsreports

NAS Report:
https://www.nap.edu/catalog/12589/strengthening-forensic-science-in-the-
united-states-a-path-forward

NC Forensic Resource Counsel:
• http://www.ncids.com/forensic/

• https://ncforensics.wordpress.com/2016/11/21/using-the-pcast-report-in-the-
courtroom/

https://obamawhitehouse.archives.gov/administration/eop/ostp/pcast/docsreports
https://www.nap.edu/catalog/12589/strengthening-forensic-science-in-the-united-states-a-path-forward
http://www.ncids.com/forensic/
https://ncforensics.wordpress.com/2016/11/21/using-the-pcast-report-in-the-courtroom/


702 Case Law

• NC Superior Court Judges’ Benchbook
• NC 702 Opinions (See Jessie Smith’s Criminal Case 

Compendium>Evidence>Opinions>Expert Opinions) (105 cases as of 
Sept. 14, 2018)

https://benchbook.sog.unc.edu/evidence/expert-testimony
https://www.sog.unc.edu/sccc/43061
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Reference Manual on Scientific 
Evidence
• Available at 

http://www.nap.edu/catalog.php?record_id=13163

http://www.nap.edu/catalog.php?record_id=13163


US DOJ, Uniform Language for 
Testimony and Reports
• https://www.justice.gov/olp/uniform-language-testimony-and-

reports

https://www.justice.gov/olp/uniform-language-testimony-and-reports


• E. Be creative with the Daubert (or other) 
factors for measuring reliability



• F. Go Narrow to Exclude expert testimony / Go 
Broad to Admit expert testimony



• G. Consider HOW to litigate the Daubert issues 
in your case.

• Motion in Limine

• Objection/Voir Dire during trial

• RENEW YOUR OBJECTIONS!



• H. Constitutionalize Your Objections



Thank you!
Andrew DeSimone
Assistant Appellate Defender
Director of Training, Outreach, and Special Litigation
Office of the Appellate Defender
Andrew.J.DeSimone@nccourts.org
919-354-7210
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