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Presenter Notes
Presentation Notes
Today, we are going to talk about how to argue that drug priors don’t qualify as recidivist predicates for various enhancements – including the ACCA, 851, and U.S.S.G. § 4B1.2(b).   We have made much progress on this front in the last few years.     Now, there have been some bad cases in the last couple of years that have limited some of our challenges in the ACCA and career offender context.  But we still have some viable challenges left.   So there is hope in this area of the law.    

Also, note that I put a lot of information in the notes sections to the slides.  I will make the slides available with my notes so you can use that information.

Thanks to Brianna Mircheff ( former Appellate Chief, FPD C.D. Cal.- now magistrate judge) and Davina Chen ( former SRC and the brainchild behind a lot of this litigation), who contributed to this presentation. I stole many of their slides and thoughts.     
 


Lots of Enhancements!!!!
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First,  I just wanted to list the various enhancements out there that are triggered by drug priors.  


drug-specific | prior sentence conduct drug type other/notes
provision exposure/served

serious drug “for which a maximum “an offense” under the CSA or a controlled substance Priors must

offense term of imprisonment of state law “involving (“as defined” in CSA) have been “committed

18 U.S.C. 8§ ten years or more is manufacturing, distributing, or on occasions different

924(e) (ACCA) prescribed by law” [PWI] to manufacture or from one another”
distribute . . .”

serious drug Max term of 10 years PLUS “an offense” under the CSA or a controlled substance New predicate

felony “the offender served a state law “involving (“as defined” in CSA) label/definitions were

21/841(b)(1)(A), prison term of >12 months manufacturing, distributing, or passed in the First

(B) and was released w/in 15 [PWI] to manufacture or Step Act

21/802(57) years of start of instant distribute . . .”

21/924(e)(2) offense”

21/851

felony drug “punishable by “an offense under any law of the “relating to narcotic Danger Danger: FSA

offense iImprisonment for more United States or of a State or drugs, marihuana, didn’t change

21/841(b)(1)(C)- than one year” foreign country that prohibits or  anabolic steroids, or (b)(1)(C) definition,

(E) restricts conduct relating to . . .” depressant or stimulant but DOJ by policy isn’t

21/802(44) substances” (no charging (or at least

21/851 reference to CSA) that was the case

under the Biden
Administration)

controlled “punishable by “an offense under federal or “a controlled substance Priors must count
substance iImprisonment for a term state law . . . that prohibits the (or a counterfeit under USSG 8 4A1.2.
offense exceeding one year” [PWI or actual] manufacture, substance)” (no See § 4B1.2 App. n.3
USSG § import, export, distribution, or reference to CSA, but

4B1.2/2K2.1 dispensing of . . .” caselaw requires in
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Here is a chart  that covers the ACCA, 851 enhancements, and 4B1.2 (which is incorporated into the career offender and 2K21. enhancements).   Now, each provision is divided up by various categories that can be potentially used to make challenges to the status of the prior conviction as an ACCA, 851, or 4B1.2 predicate – including:

● the first category (prior sentence exposure/time served) lists the stat max or amount of time served on the prior conviction necessary to trigger the enhancement 
● the second category lists the conduct required under the statute of prior conviction necessary to trigger the enhancement 
● the third category lists the type of drug required under the statute of prior conviction necessary to trigger the enhancement
● and other notes that may be helpful in determining whether the prior qualifies as a predicate for an enhancement under the ACCA, 851 enhancements, and 4B1.2. 


drug-specific

provision

prior sentence
exposure/service

drug type

other/notes

USSG § 2L1.2(b)
drug trafficking
offense

3 priors to trigger (if
no prior felonies)

8 U.S.C. § 1326(b)
3 priors to trigger (if
no prior felonies)

8 USC §
1227(a)(2)(B)(i)
(“Classes of
deportable aliens™)

8 U.S.C. 8§
1101(a)(43)
(Aggravated felony
definition)

enhancement triggered by
prior misdemeanor drug
trafficking offenses; no
minimum sentencing
exposure or service

enhancement triggered by
prior drug misdemeanors;
Nno minimum sentencing
exposure or service

Nno minimum sentencing
exposure or service

“an offense under federal, state,
or local law that prohibits the
[PWI or actual] manufacture,
import, export, distribution, or
dispensing of, or offer to sell . . .”

“misdemeanors involving . . .”

“a violation of (or a conspiracy or
attempt to violate) any law or
regulation of a State, the United
States, or a foreign country
relatingto . . .”

“illicit trafficking in a controlled
substance . . .

including a drug trafficking crime (as
defined in section 924(c) of title 18);

“a controlled substance
(or a counterfeit
substance)” (no
reference to CSA)

“drugs”

“a controlled substance”
as defined in CSA

as defined in CSA

Definition is
completely
within the
commentary

“other than a
single offense
involving
possession for
one's own use of
30 gms or less
of marijuana”
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Here are a list of immigration-related enhancements that can also be triggered by prior drug convictions.  They are broken down in this chart in the same way as the ACCA, 851 and 4B1.2 enhancements.   We are not going to talk about these immigration provisions today, but some of the framework that we are going to apply ACCA, 851, and 4B1.2 can be used to challenge priors to these immigration-related statutes/guidelines provisions too.  

But you should always check with crimmigration experts on how to do the analysis right.   Crimmigration law is very complex. 


Potential challenges to use of priors as

. Drug overbreadth:

. Conduct overbreadth:

. Prior sentence exposure/

length of time served/
staleness:

. Relationship of priors:

. Prior is no good:

enhancement predicates

statute of prior conviction criminalizes more substances than
does the federal comparator.

statute of prior conviction criminalizes more conduct than does
the federal comparator.

prior convictions were not punishable by >1 or 10 years, the

time served was not long enough, the conviction was not recent
enough, facts not alleged in indictment and proven to jury as
required under Apprendi.

ACCA predicates did not occur on occasions different from another
and/or these facts were not alleged in indictment and proven to
the jury under Apprendi.

Prior is unconstitutional or invalid for other reasons.
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Here is a list that breaks down the category of potential challenges we can make to argue that prior convictions are not ACCA, 851, or 4B1.2 predicates. 

●  First argument is about drug overbreadth – effectively, that there is a categorical mismatch between the prior statute of conviction and the relevant federal definition because the statute of the prior conviction criminalizes more substances than does the federal comparator definition.

● Second argument is about conduct overbreadth – effectively, that there is a categorical mismatch between the prior statute of conviction and the federal comparator because the statute of prior conviction criminalizes more conduct (for example a possession offense or an attempt offense) than does the federal comparator. 

●Third argument is that prior convictions were not punishable by a certain stat max required under the federal enhancement or the sentence was not long enough or recent enough to serve as a predicate under the terms of the federal enhancement, or that these facts about length of sentence and recency of the sentence were not alleged in indictment and proven to the jury beyond a reasonable doubt.  

● Fourth argument is about relationship or the priors, for example the ACCA requires that the predicates convictions must have occurred on different occasions, and these different occasions facts must be alleged in the indictment and proven to the jury or admitted in the plea agreement. 

● Fifth argument is that the prior is unconstitutional or invalid for other reasons that we will talk about later.  


Sampling of enhancements

Armed Career Criminal Act (18 U.S.C. 8
924(e)(2)(A)) (ACCA)

21 U.S.C. 88 841(b)(1)(A) and (B)

U.S.S.G. 8§ 4B1.2(b) (incorporated into career
offender provision and U.S.S.G. 8 2K2.1)
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Presentation Notes
Ok, so we are going to discuss all of these potential categories of challenges in the context of three common enhancements: the ACCA, the enhancements under federal drug statutes 841(b)(1)(A) and (B), and 4B1.2(b)).      

Category Two – referred to as 851 enhancements. 


Armed Career Criminal Act
(ACCA)



ACCA
(Mandatory 15 years to life)

Instant federal offense is firearm offense under 18 U.S.C. § 922(g) (usually felon-
in-possession under 922(g)(1)).

Defendant must have three prior convictions that are either:

“violent felonies” punishable by a max. sent. that exceeds one year,
or

“serious drug offenses” punishable by a max. sent. of

10 years or more.

Priors do not time out. Age of conviction does not matter.

Priors must have occurred on occasions different from one another.
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Note: 

 Juvenile adjudications only qualify as “violent felonies” if the force clause or enumerated clause is satisfied + the offense has an element requiring the use of a firearm, knife, or destructive device. 

Prior state offenses labeled as misdemeanor offenses only qualify as “violent felonies” if punishable by more than two years.  


ACCA

ACCA “serious drug offense” =

Offense under Controlled Substances Act (21 U.S.C. § 801 et. Seq.) (CSA)

or

Offense under state law “involving manufacturing, distributing, possessing
with intent to manufacture or distribute, a controlled substance” (as defined
in the Controlled Substances Act (21 U.S.C. 802)), for which a maximum term
of imprisonment of ten years or more is prescribed by law.
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Presentation Notes
We rarely see federal priors that trigger ACCA for our clients.  

So under this definition, the type of drug criminalized under state law must be one that is covered under the federal Controlled Substances Act (CSA). 


ACCA

Five Potential Challenges
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Ok, say there are five categories of potential ACCA challenges involving prior convictions and the “serious drug offense” definition. 


ACCA

Challenge One: Drug Overbreadth


Presenter Notes
Presentation Notes
The first one is really fun.  This is the argument that the prior offense of conviction does not qualify as a “serious drug offense” because it  criminalizes more substances than does the federal “serious drug offense” definition, and thus, should not qualify as an ACCA predicate.  
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In other words, we are going to be arguing here that there is a categorical mismatch between the statute of prior conviction and the federal “serious drug offense” definition because the statute criminalizes more substances (i.e., is broader) than does the ACCA “serious drug offense” definition.


Drug overbreadth: Step One

° Compare statute of conviction (as it existed at the
time of prior offense) to

° federal law (as it existed at the time of the prior
offense) under Controlled Substances Act (CSA)
(which controls ACCA “serious drug offense”
definition): Brown/Jackson v. United States, 602
U.S. 101 (2024).

° If statute of prior conviction criminalizes more
substances than does the CSA, then go to step
two.

FHxxxx* Categorical Approach Applies


Presenter Notes
Presentation Notes
There are two (sometimes three) steps in this analysis.  And remember the categorical approach applies in determining whether a prior conviction qualifies as an ACCA “serious drug offense.”  Shular v. United States, 140 S. Ct. 779 (2020).  

Ok, with that understanding, let’s start with the first step. 

The first step requires us to compare the statute of conviction (as it existed at the time the prior offense occurred) to the federal law (as it existed at the time of the prior offense) under the Controlled Substances Act (which controls the ACCA “serious drug offense” definition). Under this approach, we compare the statute of conviction to the version of the federal CSA that existed at the time of the prior offense.  If the statute of prior conviction criminalizes more substances than does the CSA, then we go to step two.  

There was a split on the issue of which version of the CSA applies to define “serious drug offense.”  Some courts were saying we apply the version of the federal schedules that existed at the time of the instant federal offense.  The Fourth Circuit was saying we apply the version of the federal schedules that existed at the time of the federal sentencing (see United States v. Hope, 28 F.4th 487 (4th Cir. 2022)).  And the Eleventh Circuit was saying we apply the version of the federal schedules that existed at the time of the prior conviction.  The Supreme Court in Brown/Jackson adopted the Eleventh Circuit’s approach—which is the worst one for us.  The current law approach was the best for us – particularly for our cocaine priors. For example, many states define cocaine to include ioflupane, but the federal schedules took ioflupane out of the cocaine definition in 2015. In such states, no cocaine prior qualified because there was a mismatch between the state cocaine definition (which always included ioflupane) and the current post-2015 schedules (which exclude ioflupane).  But now, in those states, we will not have the ioflupane argument for pre-2015 convictions. But the argument will still exist for post-2015 cocaine convictions in those states which continue to define cocaine to include ioflupane. 

But note that there are many substances under the federal schedules that have never changed. For example, the federal schedules have always excluded certain isomers that the state schedules have always included.  So our categorical mismatch arguments still remain relevant there.   

.   


What Is controlled under the CSA?
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As a part of step one, we will need to figure out what substances were controlled by the federal CSA (which is incorporated into the ACCA “serious drug offense” definition) at the time of the prior state offense in issue.  So let’s look at what the CSA covers.  CSA criminalizes drugs that appear in the schedules under 21 U.S.C. 812 (as further revised under the Code of Federal Regulations).    

Same definition for 841 serious drug felony, immigration offenses, and in some circuits for “controlled substance offense” under U.S.S.G. § 4B1.2 (but not the Fourth, which does not adopt the CSA schedules for purposes of the 4B1.2 “controlled substance offense” definition, as further discussed below. 


What drugs were excluded under the CSA that
were included in the statute of prior conviction—all
at the time of the prior offense?
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The critical question under Step One.   


Jimson weed/Gypsum weed

Salvia Divinorum

Salvinorin A

Hemp or mature stalks #marijuana
1—-(3—[trifluoromethylphenyl]) piperazine (“TFMPP”)
Overbroad analogues

Apomorphine

Morpholine

Naloxegol

Naldemedine

Naltrexol

loflupane (derivative of cocaine via ecgonine)
Human Chorionic Gonadotropin (HCG)

Positional/ non-optical/non-geometric isomers of
cocaine

Non-optical isomers of heroin
Isomers of pcp

Non-optical isomers of fentanyl
Non-optical isomers of meth
Khat

Benzylfentanyl
Propylhexedrrine
Scopolamine
O-desmethyltramadol
Dextrorphan

Butyl Nitrite

Ephedrine
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So these are some of the common drugs currently excluded under the CSA that may have been included in various state statutes at the time of the client’s prior offense.   

Note:  Some of these drugs (like ioflupane and hemp) were not always excluded under the CSA.  Under Brown/Jackson, you will have to figure out which drugs were excluded from the CSA at the time of the prior offense.    

Some of the big ones that are often included in state statutes but excluded under the CSA:

Hemp, mature stalks, 
Ioflupane (ecgonine derivative), 
positional isomers of cocaine, non-optical isomers of heroin, isomers of pcp, non-optical isomers of fentanyl, non-optical isomers of meth.   Isomers are various ways in which the atoms of a substance are structured.   
Also, sometimes analogs are broader as defined under state law than the CSA.  

Caution:  When looking at statutes of prior conviction, they may not explicitly say they are including a substance, but they may define the drug so broadly that it does not exclude a substance excluded under the CSA: 

For example, a state statute may only say all marijuana except for the following.  If the exemption does not include hemp (THC concentration of less than 0.3), then hemp is criminalized under the statute—even though the statute does not expressly say hemp is included.   Also, if the state cocaine definition includes derivatives of ecgonine, then it also includes ioflupane, which is a derivate of ecgonine. 

*******Get chemistry experts to confirm.   It may help to have an affidavit from a chemistry expert. 


Drug overbreadth: Step Two

If statute of conviction is overbroad
because it criminalizes more drugs than
did the CSA at the time of the prior
offense, and statute is indivisible by
drug type:

Prior is not an ACCA “serious drug
offense,” and the inquiry ends.

If statute of conviction is divisible by
drug type, go to step three.
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Now, after doing the comparison between the statute of prior conviction and the current CSA law, if there are some substances criminalized under the statute of conviction (as it existed at the time of the prior offense) that are not criminalized under the federal law (as it existed at the time of the prior conviction), then we go to Step Two.  

We know from step one that the statute is overbroad, but now we have to figure out whether the statute is divisible by drug type.  If it is not, then the inquiry ends and the prior is not a “serious drug offense” under the ACCA.   If it is divisible, then we have to go Step 3.  

Meaning of indivisible:

What does indivisible mean?  Under the categorical approach, it means the various drug types within the statute of conviction are alternative means – not elements.   The drug type is a means when under the state law, the jury does not unanimously have to find one type of drug to the exclusion of the others listed in the statute in order to convict.  In other words, if under state law, the jury can convict even though six jurors believe that a defendant distributed cocaine and six believe the defendant distributed heroin, then the statute is indivisible with alternative means.  Or if there can be a conviction under state law even though six jurors believe a defendant is guilty based on ioflupane, but six jurors  believe that a defendant is guilty based on a different type of cocaine, then the substances are alternative means.  If the drug types are only alternative means, the statute is indivisible, then under the categorical approach, the inquiry comes to an end. It makes no difference what the actual drug was in the case.  The statute under no circumstances can ever qualify as a “serious drug offense.”   

There are lots of cases in which courts have found that various state statutes are indivisible by drug type. They are helpful to look at when doing divisibility analysis: 

United States v. Chaires, 88 F.3d 62, 67 (2d Cir. 2023); United States v. Hope, 28 F.4th 487 (4th Cir. 2022); United States v. Alejos-Perez v. Garland, 991 F.3d 642 (5th Cir. 2021); Johnson v. Barr, 967 F.3d 1103 (10th Cir. 2020);  United States v. Cantu, 964 F.3d 924 (10th Cir. 2020); United States v. Mapuatuli, 762 Fed. Appx. 419 (9th Cir. 2019); United States v. Aviles, 938 F.3d 503 (3d Cir. 2019); United States v. Najera-Rodriguez v. Barr, 926 F.3d 343 (7th Cir. 2019); United States v. Townsend, 897 F.3d 66 (2d Cir. 2018); United States v. Elder, 900 F.3d 491 (7th Cir. 2018); Harbin v. Sessions, 860 F.3d 58 (2d Cir. 2017); United States v. Graves, 925 F.3d 1036 (9th Cir. 2016).  


Note that sometimes, an offense will generally be divisible by the category of the drug (marijuana vs. cocaine), but not further divisible between isomer cocaine and non-isomer cocaine because the jury does not have to unanimously select non-isomer cocaine to the exclusion of isomer cocaine in order to convict.  So under those circumstances, if the state cocaine definition criminalizes any type of isomer excluded under the federal definition, that ends the inquiry full stop, and the prior state offense fails to qualify as an ACCA “serious drug offense.”  See United States v. Ruth, 966 F.3d 642 (7th Cir. 2020); United States v. Holliday, 853 Fed. Appx. 53 (9th Cir. 2021).  


 


Drug overbreadth: Step Three

If statute of conviction iIs overbroad and
divisible, but Shepard-authorized
documents under the modified
categorical approach don’t conclusively
establish that client was convicted of
drug included in CSA:

Prior is not an ACCA “serious drug
offense.”
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If the statute is divisible because the drug types are alternative elements, then we apply the modified categorical approach as contemplated under the Supreme Court’s decisions in Mathis and Descamps.  And under that approach, then we look to a limited list of documents authorized under the Supreme Court’s decision in Shepard, to determine which of the alternative drugs was necessarily the basis for the conviction.  If these Shepard-authorized documents don’t  conclusively establish that the client was necessarily convicted of a drug that matches the CSA, then the prior is not an ACCA “serious drug offense” 


realistic probability

° United States v. Taylor, 142 S. Ct. 2015 (2022)
dramatically limits realistic probability test.

° If It Is substance listed In the statute, it shouldn’t matter if
you have an example of a prosecution — pre or post Taylor.

° But if it is factually impossible substance (“a dragon”), you
may be in trouble. United States v. Rodriguez-Gamboa,
972 F.3d 1148 (9th Cir. 2020) (positional isomers of meth
don’t exist, so aren’t an overbreadth); United States v
Turner, 47 F.4th 509 (7th Cir. 2022) (esters and salts of
esters of cocaine do not exist).

FrAFxxEF*Get chemistry experts to reinforce realistic probability
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Now, be careful.  

● The government sometimes argues that even if there is a categorical mismatch between the statute of prior conviction and the CSA definition, the prior still qualifies because there is no realistic probability that one would be prosecuted for a drug that does not match the CSA.  They argue as such when we cannot come up with a single case in which someone was actually prosecuted for a drug that does not match the CSA.  For example, they will say that even though the CSA excludes ioflupane, you can’t come up with an actual case in which someone was actually prosecuted for ioflupane.  They get this realistic probability test from the Supreme Court’s decision in Gonzalez v. Duenas-Alvarez—a case in which the Court applied the realistic probability test to determine whether a prior conviction for a theft offense was generic for purposes of an immigration removal statute.

● But the government’s argument may not work for two reasons:  

First,  there are numerous circuit cases which have held that if the plain terms of the statute reveal that there is a mismatch, the realistic probability test does not apply.  So if on its face, a statute clearly criminalizes ioflupane but the CSA does not, that is the end of the inquiry. Nothing else matters.   Most circuits have great law on this point:   See United States v. Ruth, 966 F.3d 642 (7th Cir. 2020); United States v. Owen, 51 F.4th 292 (8th Cir. 2022); Gonzalez v. Wilkinson, 990 F.3d 654, 660 (8th Cir. 2021); United States v. Minter, 80 F.4th 406 (2d Cir. 2023); Aguirre-Zuniga v. Garland, 37 F.4th 446 (7th Cir. 2022)—all holding that because state drug statutes clearly criminalized substances that were excluded under the federal schedules, realistic probability test was satisfied

The First, Second, Third, Fourth, Seventh, Ninth, Tenth, and Eleventh Circuits have all held that there is no need to point to an actual prosecution where “a state statute explicitly defines a crime more broadly than the [federal] definition.” Lopez-Aguilar v. Barr, 948 F.3d 1143, 1147–48 (9th Cir. 2020); see also Swaby v. Yates, 847 F.3d 62, 66 (1st Cir. 2017) (Where the statutory language “clearly does apply more broadly than the federally defined offense,” then the statute is non-generic.); Hylton v. Sessions, 897 F.3d 57, 63 (2d Cir. 2018) (There is no need to point to actual examples of prosecution “when the statutory language itself, rather than the application of legal imagination to that language, creates the realistic probability that a state would apply the statute to conduct beyond the generic definition.”); Ramos v. Att’y Gen., 709 F.3d 1066, 1072 (11th Cir. 2013) (same); Singh v. Att’y Gen., 839 F.3d 273, 286 n.10 (3d Cir. 2016) (The “realistic probability” test comes into play only when “the relevant elements” of the state 21 crime and the generic definition are “identical.”); Gordon v. Barr, 965 F.3d 252, 261 (4th Cir. 2020) (“[T]he Moncrieffe dictum does not require a petitioner to ‘find a case’ in which the state successfully prosecuted a defendant for the overbroad conduct when, as here, the language of a statute unambiguously is broader than the federal offense under comparison.”); Aguirre-Zuniga v. Garland, 37 F.4th 446, 450 (7th Cir. 2022) (discussing United States v. Ruth, 966 F.3d 642, 647–48 (7th Cir. 2022)) (“To the extent there is any room for doubt in our case law, we reaffirm our statement in Ruth: If the statute is overbroad on its face under the categorical approach, the inquiry ends.”); United States v. Titties, 852 F.3d 1257, 1274 (10th Cir. 2017) (“This is not a case where we need to imagine hypothetical nonviolent facts to take a statute outside the ACCA’s ambit. Section 1289.16 reaches conduct undertaken for purposes of ‘whimsy, humor or prank’ because the statute specifically says so.”); accord United States v. Aparicio–Soria, 740 F.3d 152, 158 (4th Cir. 2014) (en banc) (“We do not need to hypothesize about whether there is a ‘realistic probability’ that Maryland prosecutors will charge defendants engaged in non-violent offensive physical contact with resisting arrest; we know that they can because the state's highest court has said so.”) (emphasis added).

But see United States v. Kersetter, 82 F.4th 437 (5th Cir. 2023) (holding that realistic probability test was not satisfied even though Texas statute criminalized positional isomers of cocaine because defendant could not come up with case in which one was prosecuted for positional isomers); see also United States v. Hutchinson, 27 F.4th 1323, 1327 (8th Cir. 2022) (same even though Owens and Gonzalez in the 8th say the opposite). 

Second, in Taylor, the Supreme Court significantly narrowed the use of the realistic probability test: 

1. The Duenas-Alvarez realistic probability test only applies when determining whether a prior state offense qualifies as a federal recidivist predicate because Duenas-Alvarez only arose out of federalism concerns.  So that means the realistic probability test never applies when determining whether a federal offense qualifies as a “serious drug offense.”  All that matters are the elements of the offense.  It makes no difference how an offense is “normally committed or usually prosecuted.”  If there is any way in which the offense can be committed that does not match the federal definition, then the offense categorically fails to qualify as a “serious drug offense”—even if no one has ever been prosecuted for the offense based on conduct that falls outside of the “crime of violence” definition.  See United States v. McDaniel, 85 F.4th 176, 185 n.13 (4th Cir. 2023); United States v. Green, 67 F.4th 687 (4th Cir. 2023); United States v. Bowers, 2022 WL 17718686 (W. D. Penn. 2022) (holding that realistic probability test no longer applies to federal offenses after Taylor). 
 
 The Court held that the Duenas-Alvarez realistic probability test only applies for state offenses when “the elements of the relevant state and federal offenses clearly overlapped [i.e., matched].”   Only then does the defendant have to come up with a case in which the state court applied the statute in a special way – i.e., by permitting a conviction based on conduct that does not match the federal definition.   See United States v. Keast, 152 F.4th 1039 (9th Cir. 2025) (holding realistic probability test did not apply because there was no clear overlap when elements of the prior offense did not clearly match the elements of the federal crime of violence definition); United States v. United States v. Jenkins, 68 F,4th 138 (3d Cir. 2023) (holding that realistic probability test does not apply after Taylor because there is not a clear match between Pennsylvania aggravated assault statute (which criminalizes acts of omission and the force clause, which does not); United States v. Robinson, 92 F.4th 531(4th Cir. 2024) (“Taylor instructs that in applying the categorical approach and determining whether the crime of conviction constitutes a crime of violence, a court must consider only what the government must always prove as elements of the offense, as required by the text or by interpretations of the offense by governing decisional law . . . Thus, in applying the categorical approach, a court should not rely on survey data about when, how, and in what circumstances the government prosecutes the crime.  The categorical approach assesses only the elements of the crime and determines on that basis what the government must always prove”).   

But see United States v. Paulk, 46 F.4th 399 (6th Cir. 2022) (wrongly applying realistic probability test post-Taylor upon misconstruing “clearly overlapped”); United States v. Bragg, 44 F.4th 1067 (8th Cir. 2022) (wrongly assuming that Taylor did not change realistic probability test for state offenses).

●  But if there is a factually impossible substance – so it is not even theoretically possible that the substance exists, then we are likely in trouble.  In addition to the cases cited in the text of the slide above. see also cases holding that non-geometric diastereomers do not exist.  See United States v. Wilkes, 78 F.4th 272 (6th Cir. 2023); Chamu v. Attorney General, 23 F.4th 1325 (11th Cir. 2022); United States v. Laines, 69 F.4th 1221 (11th Cir. 2023).  But push back on these cases.  Paresh currently has a case pending (United States v. Dorsey, ABA-07-0404 (D. Md.)) with an expert which says non-geometric diastereomers do in fact exist (which are excluded under the federal cocaine definition); therefore, Paresh is arguing that the Virginia prior cocaine definition does not qualify as an ACCA “serious drug offense.”  

● Sometimes, the government will argue that a substance does not exist in the drug trade, but that is an irrelevant point because all the categorical approach asks is if the substance is criminalized under the plain terms of the statute.  If it is criminalized under the statute, but excluded under the federal definition, then the inquiry ends, whether or not the relevant substance exists in the drug trade.  Two cases are directly on point:  See United States v. Ruth, 966 F.3d 642 (7th Cir. 2020) and United States v. Myers, 56 F.4th 595, 599 (8th Cir. 2022).  There is one case in the Fourth Circuit – United States v. Wysinger, 64 F.4th 207 (4th Cir. 2023) – in which the court in a passing comment questioned whether positional isomers exist in the drug trade, but the court never resolved the issue because it was not necessary to resolving the merits in that case; therefore, this comment is not controlling or even persuasive.  

● Now, one of the ways to battle the realistic probability problem is to get chemistry experts that can make clear in an affidavit not only that there is a mismatch between the state statute and the CSA, but also that the non-matching drug is a real thing that is out there in the world – one that is prevalent.



Wins!Hiiii

Cocaine Is not cocaine: ioflupane
Cocaine IS not cocaline: Isomers

Marijuana is not marijuana:
hemp/mature stalks

MDMA In not MDMA: Isomers
Heroin i1s not heroin: isomers

Meth is not meth: isomers, analogs


Presenter Notes
Presentation Notes
Ok.  So now we come to the celebration  slide! 

We have won several cases in which we have argued that there was a categorical mismatch because the state statute of conviction criminalized drugs excluded under the CSA.  Some of these were in the ACCA context and some in the 851 context and some in the 4B1.2 context:  Note that some of these victories have been undermined by Brown/Jackson’s time of prior offense rule, and the Fourth Circuit’s decision in  United States v. Nelson, 151 F.4th 577 (4th Cir. 2025), which also held that the time of prior offense rules applies to the “controlled substance offense” definition under 4B1.2(b).  But nonetheless, the cases are helpful in identifying mismatches that may still be relevant for purposes of the ACCA/851.  

● Cocaine is not cocaine (ioflupane)

United States v. Perez, 46 F.4th 691 (8th Cir. 2022) (ACCA) 

United States v. Holliday, 853 F. App’x. 53 (9th Cir. 2021) (career offender); but see United States v. House, 31 F.4th 745 (9th Cir. 2022) (not plain error because no binding law) 

United States v. Scott, 2021 WL 6805797 (D. N. J. 2021) (career offender)  

United States v. Keaton, TDC-18-0215 (D. Md. 2022) (ACCA)

United States v. Carter, No. 21-0003 (W.D. Mich. 2021) (ACCA)

United States v. Baskerville, Case No. JPW-19-0033 (M.D. Penn. Sept. 28, 2022) (ACCA and 4B1.2)

United States v. Rise, Case No. MLW-17-10146 (D. Mass. Oct. 3, 2022) (ACCA)
 
United States v. Coleman, Case No. DKC-10-0305 (D. Md. Oct. 14, 2022) (ACCA)

● Cocaine is not cocaine (isomers) 

United States v. Minter, 80 F.4th 406 (2d Cir. 2023) (ACCA enhancement) 

United States v. Chaires, 88 F.4th 153 (2d Cir. 2023) (career offender)

United States v. Owen, 51 F.4th 292 (8th Cir. 2022) (ACCA enhancement)

United States v. Oliver, 987 F.3d 794 (8th Cir. 2021) (851 enhancement) 	

United  States v. Ruth, 966 F.3d 642 (7th Cir. 2020) (851 enhancement) 

United States v. Myers, 56 F.4th 595 (8th Cir. 2022) (ACCA)

United States v. McSwain, 25 F.4th 533 (7th Cir. 2021) (851 enhancement via Section 404 relief)

United States v. Fernandez-Taveras, 2021 WL 66485 (E.D.N.Y. 2021) (Immigration and Nationality Act (INA)); United States v. Holmes, 2022 WL 1036631 (E.D.N.Y. Apr. 6, 2022) (INA); United States v. Gutierrez-Campos, 2022 WL 281582 (S.D.N.Y. Jan 31, 2022) (appeal docketed)

United States v. Lofton, 2021 WL 5494782 (E.D. Mich. 2021) (career offender)

United States v. Carter, No. 21-0003 (W.D. Mich. 2021) (ACCA) 

Alston v. United States, 2021 WL 82963 (S.D. Ind. 2021) (ACCA)

United States v. Boyce, 2022 WL 2159890 (S.D. Ind. 2021) (ACCA)

United States v. Boomer, ENV-17-0453 (E.D.N.Y. 2024) (4B1.2- the prior was a federal 841(b)(1)(C) offense); United States v.  Wackman, 23-CR-143 (CBA) –the prior was an 841(b)(1)(A) cocaine base conviction

● Marijuana is not marijuana (hemp or mature stalks)

United States v.  Minor, 121 F.4th 1085 (5th Cir. 2024) (career offender)

United States v. Hope, 28 F.4th 487 (4th Cir. 2022) (ACCA)

United States v. Williams, 48 F.4th 1125 (10th Cir. 2022) (ACCA)

Gonzalez v. Wilkinson, 990 F.3d 654  (8th Cir. 2021) (INA)

United States v. Bautista, 989 F.3d 698 (9th Cir. 2020) (career offender)

United States v. AbdulAziz, 998 F.3d 519 (1st Cir. June 2, 2021) (career offender)

United States v. Miller, 480 F. Supp.3d 614 (M.D. Pa. 2020) (career offender)

United States v. Hawkins, GLR-20-092 (D. Md. March 16, 2021) (2K2.1)

United States v. Boomer, ENV-17-0453 (E.D.N.Y. 2024) (4B1.2- the prior was a federal 841(b)(1)(C) offense).  

● Heroin is not heroin (isomers)

United States v. Carter, No. 21-0003 (W.D. Mich. 2021) (ACCA)

United States v. Kraft, 2025 WL 1804974 (ACCA)

United States v. Bell, 2024 WL 1892283 (851 enhancement)

United States v. Myrick, 2023 WL 2351693 (ACCA)

United States v. Murdock, Case No. GLR-22-0033 (D. Md. 2023) (2K2.1)

United States v. Small, JKB-23-0165 (D. Md. 2024) (2K2.1).

● MDMA is not MDMA (isomers)

United States v. Heard, 62 F.4th 1109 (8th Cir. 2023) 

● Meth is not meth (isomers)

United States v. De La Torre, 940 F.3d 938 (7th Cir. 2019) (851 enhancement)

United States v. Aguirre-Zuniga, 37 F.4th 446 (7th Cir. 2022) (Immigration and Nationality Act)

United States v. Henry, 2024 U.S. App. LEXIS 14069 (8th Cir. 2024) (ACCA)

United States v. Moralez-Rodriguez, 744 F.Supp.3d 1036 (S.D. Cal. 2024) (Immigration and Nationality Act) (This is a great decision that says the California drug statute is indivisible between meth and analogs, and because California analog is broader than the federal analog, meth priors don’t qualify as “aggravated felonies.”—this same reasoning would disqualify all California drug priors, which can be committed via an analog); United States v. Verdugo, 682 F.Supp.3d 869 (S.D. Cal. 2023) (same ruling in violation of supervised release context)

Beware: 

● United States v. Wilkes, 78 F.4th 272 (6th Cir. 2023) (holding that Michigan cocaine (which criminalizes stereoisomers of cocaine) only includes optical and geometric isomers of cocaine (controlled federally)); 

● United States v. Laines, 69 F.4th 1221 (11th Cir. 2023) (holding that it is not plain error for a DJ to conclude that there are no non-geometric stereoisomers of cocaine, without explanation—other than the defendant did not prove that there was such a thing so no plain error) – but see dissenting decision pointing to Chamu v. United States Attorney General, 23 F.4th 1325 (11th Cir. 2022) as having established that there are non-geometric diastereomers of cocaine).  

 
 


HCG

Propylhexedrine

Scopolamine

Salvinorin A/Salvia Divinorum

Morpholine

Apomorphine

Naloxegol


Presenter Notes
Presentation Notes

● HCG 

United States v. Townsend, 897 F.3d 66 (2d Cir. 2018) (2K2.1):

Harbin v. Sessions, 860 F.3d 58 (2d Cir. 2017) (INA);

● Propylhexedrine

United States v. Elder, 900 F.3d 491 (7th Cir. 2018) (851 enhancement) 

● Scopolamine

United States v. Elder, 900 F.3d 491 (7th Cir. 2018) (851 enhancement)

●  Salvinorin A/Saliva Divinorum

United States v. Cantu, 964 F.3d 924 (10th Cir. 2020) (ACCA)

Najera-Rodriguez v. Barr, 926 F.3d 343 (7th Cir. 2019) (INA) 

● Morpholine

Johnson v. Barr, 967 F.3d 1103 (10th Cir. 2020) (INA) 

● Apomorphine

United States v. Mapuatuli, 762 Fed. Appx. 419 (9th Cir. 2019) (851 enhancement) 

● Naloxegol

United States v. Gibson, 55 F.4th 153 (2d Cir. 2022) (career offender) 




 
 


ACCA

Challenge Two: Conduct overbreadth


Presenter Notes
Presentation Notes
Ok so now let’s talk about challenge two: conduct overbreadth. – meaning that the state statute of prior conviction criminalizes more conduct than does the federal CSA.


Conduct overbreath: Objections after Shular v. United States,
589 U.S. 154 (2020)

° Possession offenses (even with large quantity element)
° Inchoate offenses (conspiracies and attempts)

° Offers to sell

° Dispensing/administering drug

Shular: The word “involving” in ACCA “serious drug offense”

means “necessarily requires” / “necessarily entails”
manufacturing, distributing, possessing with intent to
distribute a controlled substance offense.


Presenter Notes
Presentation Notes
● Ok, there are some challenges you can make with respect to conduct after Shular:

● So remember that the serious drug offense definition criminalizes offenses “involving” the manufacture, distribution, possession with intent to distribute, etc.  Before the Supreme Court’s decision in Shular, there were circuit courts expansively interpreting the word “involving” to include some possession offenses (with large quantities), inchoate offenses and offers to sell drugs.  We should be arguing that these offenses should no longer qualify as “serious drug offenses” because  in Shular, the court accepted the government’s argument that the word “involving” means “necessarily requires” or “necessarily entails.”   Under that narrow reading, inchoate offenses, possession, offers to sell, dispensing by medical professionals, should never qualify because they don’t necessarily require distribution or possessing with intent to distribute.   Even if they relate or are similar to conduct listed in the “serious drug offense” definition, they don’t necessarily require distribution or possession with intent to distribute.  

● The Sixth Circuit in United States v. Fields, 53 F.4th 1027 (6th Cir. 2022) relied on “necessarily entails” language to find that client’s prior Kentucky meth-precursor statute did not qualify as an ACCA “serious drug offense.” Really thorough concurrence on why Shular means no inchoate offenses can qualify as serious drug offenses because of the “necessarily entails” language. -  Very good for us.

● The Eleventh Circuit in United States v. Miles, 75 F.4th 1213 (11th Cir. 2023) followed Fields in finding that a statute which required possessing a listed chemical with reasonable cause to believe it will be used to manufacture is not an ACCA predicate after Shular.

● The Seventh Circuit, in United States v. Godinez,  955 F.3d 651 (7th Cir. 2020), relied on the “necessarily entails” language to find that a client’s prior Ohio conviction for possession of at least one hundred grams of crack cocaine did not qualify as a “serious drug offense” under the ACCA because intent to distribute was not inherent in that conviction; however, unfortunately, the court also said that “necessarily entails” does not mean the prior has to have an element requiring an intent to distribute.  Nonetheless, you may want to try to use Godinez to argue that post-Shular,  there is a narrower interpretation of “involving.”

● But note bad cases refusing to adhere to “necessarily requires” language after Shular and continuing to read “involving” expansively:  See United States v. Prentice, 956 F.3d 295 (5th Cir. 2020) (finding Texas statute that criminalized offer to sell as an ACCA predicate);  United States v. Coleman, 977 F.3d 686 (7th Cir. 2020) (finding Tenn. dispensing and administering statute qualified as ACCA predicate); United States v. Penn, 63 F.4th 1305 (11th Cir. 2023) (finding Texas  crime of Florida attempt to transfer drugs qualified as ACCA predicate)

*Also note that even some possession with intent to distribute statutes don’t require subjective intent to distribute; rather, they just require that a reasonable person could infer intent to distribute from the sheer quantity of drugs.  So argue that that such offense does not qualify as a PWID as contemplated under the ACCA “serious drug offense” definition.




ACCA

Challenge Three: Prior offense is not punishable by
ten years or more.

° If state statute has a stat max of 10 years or more but
only based on finding that one is a recidivist, and
no finding has been made that the client is a recidivist,

then stat max for non-recidivist applies.


Presenter Notes
Presentation Notes
In determining whether a state offense was punishable by a certain amount of imprisonment, the maximum amount of prison time a particular defendant could have received controls, rather than the amount of time the worst imaginable recidivist could have received:  

See United States v. Simmons, 649 F.3d 237 (4th Cir. 2011) (en banc); 
United States v. Haltiwanger, 637 F.3d 881 (8th Cir. 2011); 
United States v. Brooks, 751 F.3d  1204 (10th Cir. 2014); 
United States v. Valencia-Mendoza, 912 F.3d 1215 (9th Cir. 2019)




ACCA

Challenge Four: Different occasions requirement


Presenter Notes
Presentation Notes
Let’s go to challenge four.   As we discussed earlier, the ACCA requires not only that the defendant have three prior convictions that qualify as serious drug offenses or violent felonies, but the priors also must have occurred on different occasions.  


Different occasions requirement:
Wooden v. United States, 142 S. Ct. 1063 (2022)

New test:

® Looks to totality of factual circumstances: timing of offenses, whether there was an
interruption between the offenses, whether the conduct giving rise to the offenses was
“similar or intertwined,” and whether there was a “common scheme or purpose.”

® Just because offenses were temporally distinct doesn’t in and of itself mean the
offenses occurred on different occasions.


Presenter Notes
Presentation Notes
Court adopted a new very fact-intensive inquiry. 


Different occasions requirement:
Fifth and Sixth Amendment challenge

ACCA Apprendi challenge:

° Argue that “different occasions” requirement is a factual
inquiry that goes beyond the fact of conviction.
Therefore, it must be alleged in the indictment and
proven to the jury.

o Erlinger v. United States, 602 U.S. 821 (2024)


Presenter Notes
Presentation Notes
● Because the new narrower Wooden test is very fact intensive – it clearly goes beyond the fact of conviction– these facts must be included in the indictment and proven to the jury beyond a reasonable doubt or admitted in the plea agreement..   So if the government fails to put the different occasions facts in the indictment or prove them to the jury beyond a reasonable doubt, then the ACCA can’t apply.   

See United States v. Durham, 151 F.4th 821 (6th Cir. 2025) (Erlinger error not harmless where two robberies were separated by several weeks and more than 10 miles where the victim was the same (Family Dollar) and charged in same document without intervening arrest); United States v. Kimbrough, 138 F.4th 473, 477 (6th Cir. 2025) (holding that Erlinger error was harmful where the record reflected that two of the convictions arose from burglaries committed nine days apart); United States v. Rivers, 134 F.4th 1292 (11th Cir. 2025) (holding that Erlinger error was harmful where the record reflected that all four prior drug convictions were committed with a relatively short span of eight days); United States v. Cogdill, 130 F.4th 523 (6th Cir. 2025) (Erlinger error was harmful even though prior drug predicates had three-month gap where he was prosecuted for those offenses at the same time, they were committed in the same county and potentially in exact same place, and drugs for those two offenses may have come from same source and therefore those crimes may have been similar or intertwined and shared common scheme or purpose). 







































































ACCA

Challenge Five: Prior conviction is no good



Prior conviction is no good:

Deprived of counsel altogether:
United States v. Custis, 511 U.S. 485 (1994).

Deferred prosecution (for example, probation before
judgment) that state does not consider conviction.

Any conviction which is expunged, set aside, or for which a
defendant has been pardoned or has had civil rights
restored.

Maybe try coram nobis in state court to get rid of prior.


Presenter Notes
Presentation Notes
United States v. Custis, 511 U.S. 485 (1994) – Says that when one is deprived of counsel altogether in violation of the Sixth Amendment on the prior (for example if waiver of counsel was not knowing or voluntary) he can directly attack the prior conviction in federal court; 

● Also, keep in mind that under the ACCA, a prior only qualifies as a conviction if the state defines the prior as a conviction.  Some states do not define deferred prosecutions (in Maryland –called probation before judgment) as convictions:  What constitutes a conviction of such a crime shall be determined in accordance with the law of the jurisdiction in which the proceedings were held.  18 U.S.C. § 921(20). 

●Any conviction which has been expunged, or set aside or for which a person has been pardoned or has had civil rights restored shall not be considered a conviction for purposes of this chapter, unless such pardon, expungement or restoration of civil rights expressly provides that the person my not ship, transport, possess, or receive firearms. 

● Defendant can go to state court to get prior vacated on coram nobis or some other ground, and then he can return to federal court on 2255 asking for vacatur of ACCA enhancement or other enhancement that was predicated on now-vacated conviction. But can only get 2255 relief if the client sought vacatur of relevant prior conviction with due diligence (reasonable period of time from date of federal sentencing) + 2255 is filed within one year after the state vacatur.  See Johnson v. United States, 544 U.S. 295 (2005). 








21 U.S.C. § 851 enhancements:
21 U.S.C. § 841(b)(1)(A) and (B)


Presenter Notes
Presentation Notes
We refer to these as the 851 enhancements. There were significant changes made to these statutes under the First Step Act.  The enhancement under 841(b)(1)(C) for prior “drug felonies” was not changed.  Give me a call if you have one of these priors.  The analysis is different and can be more complicated there.     


21 U.S.C. § 841(b)(1)(A)

Mandatory 15 years to life if any person commits
violation after a prior conviction for a “serious drug
felony” or “serious violent felony” that has become
final.

Mandatory 25 years to life if any person commits
violation after two prior convictions for a “serious drug

felony” or “serious violent felony” that have become
final.

Mandatory life if prior “serious violent felony” or

“serious drug felony” + “death or serious bodily injury
results.”


Presenter Notes
Presentation Notes
So under 841(b)(1)(A), there are severe increases in penalty when the client has a prior “serious violent felony” or “serious drug felony” conviction. 


21 U.S.C. § 841(b)(1)(B)

Mandatory 10 years to life if any person commits
violation after a prior conviction for a “serious drug
felony” or “serious violent felony” that has become

final.

Mandatory life if prior “serious drug felony” or “serious
violent felony” + “death or serious bodily injury

results”


Presenter Notes
Presentation Notes
Less severe increase in 841(b)(1)(B) for prior conviction that qualifies as a “serious violent felony” or “serious drug offense,” but nonetheless, it is still severe – mandatory 10 years to life. 


“Serious Drug Felony”

An offense described in the ACCA “serious
drug offense” definition

+
Punishable by a maximum term of imprisonment of
10 years or more prescribed by law

+
served term of imprisonment more than 12
months

+

released from that term within 15 vears of
commencement of instant offense

categorical approach applies


Presenter Notes
Presentation Notes
No more simple possession
Must be punishable by 10 years or more
Must be a “controlled substance” as defined in 21 USC 802
Must have actually served more than 12 months
Must have been released from that term within 15 years of commencement of instant offense




851 Enhancements

Five Potential Challenges



851 Enhancements

Challenge One: Drug Overbreadth

Same as ACCA


Presenter Notes
Presentation Notes
Same as ACCA because the definition of “serious drug felony” just incorporates the ACCA “serious drug offense”  definition.  

See 851 drug overbreadth wins in previous ACCA wins slide.  

But maybe with Jackson/Brown, we can argue that no prior conviction that occurred before 2018 can qualify as a “serious drug felony” because it was only in 2018 that “serious drug felony” came into existence under the First Step Act.  Under Brown/Jackson’s backward looking approach we compare the elements of the prior statute to the federal comparator that existed at the time of the prior conviction.  But if the comparator did not exist, then there can’t be a match.  And that means, the prior doesn’t qualify as a “serious drug offense.”  


851 Enhancements

Challenge Two: Conduct overbreadth

Same as ACCA


Presenter Notes
Presentation Notes
Conduct overbreadth challenge is also same as the ACCA because 841 “serious drug felony” is the same as ACCA “serious drug offense.” 

But again, maybe with Jackson/Brown, we can argue that no prior conviction that occurred before 2018 can qualify as a “serious drug felony” because it was only in 2018 that “serious drug felony” came into existence under the First Step Act.  Under Brown/Jackson’s backward looking approach, we compare the elements of the prior statute to the federal comparator that existed at the time of the prior conviction.  But if the comparator did not exist, then there can’t be a match.  And that means, the prior doesn’t qualify as a “serious drug offense.”  


851 Enhancements

Challenge Three: Prior conviction not punishable by
ten years or more.

Same as ACCA



851 Enhancements

Challenge Four: Staleness + Apprendi challenge

The following must be alleged in indictment and proven to
the jury or admitted by defendant:

1. served term of imprisonment more than 12 months
+
2. released from that term within 15 vears of

commencement of instant offense

Note: DOJ agrees but government still forgets sometimes about this.


Presenter Notes
Presentation Notes
Challenge Four is not the same as the ACCA: 

Unlike the ACCA, the 851 enhancements under 841(b)(1)(A) and B require both that 1) the defendant served a term of imprisonment of more than 12 months and 2) the defendant must have been released from that term within 15 years of commencement of the instant offense. 

And both of these requirements are subject to Apprendi – must be alleged in the indictment and submitted to the jury for proof beyond a reasonable doubt. See United States v. Fields, 53 F.4th 1027(6th Cir. 2022) (agreeing that these facts must be submitted to the jury but 1) holding that 851 was not facially unconstitutional because the statute requires that that these facts be found by judge, 2) it was not plain error under Sixth Amendment to allow judge to determine whether the conviction has become final, 3) bifurcated jury trial proceeding to determine length and recency of prior conviction ok). 

Erlinger should help the Apprendi argument here. Ask Paresh for briefing on this issue. 




851 Enhancements

Challenge Five: Prior conviction is no good



Prior conviction iIs no good.:

Conviction did not become final on
appeal before instant federal offense

Unconstitutional (if prior conviction
within five years of date of 851 notice
alleging prior conviction).

(21 U.S.C. 8§ 851(e)).

But try coram nobis in state court to
get rid of prior if beyond five years.


Presenter Notes
Presentation Notes
On last point, 851(e) does not bar client from seeking vacatur of state conviction and coming back on 2255 after vacatur: Arreola-Castillo v. United States, 889 F.3d 378, 384 (7th Cir. 2018) (following Ninth and Second Circuit). 



U.S.S.G. § 4B1.2(b)

(incorporated into career offender
and § 2K2.1(a) guideline)



U.S.S.G. § 4B1.2(b)

“Controlled substance offense” =

An offense that “prohibits the manufacture, import,
export, distribution, or dispensing of controlled
substance (or a counterfeit substance) or the
possession of a controlled substance (or a
counterfeit substance) with the intent to

manufacture, import, export, distribute, or
dispense.”



§ 4B1.2(b)

Five Potential Challenges



§ 4B1.2(b)

Challenge One: Drug Overbreadth



Drug overbreadth

Some circuits (1st, 2d, 5th, 9th) use the federal CSA to
define “controlled substance offense.”

But some don’t (3d, , 6th,
/th, 8th, 10th, 11th). These circuits just say the “controlled
substance offense” is defined by whatever the state
criminalizes as a drug (if state prior)-very bad.

Unclear in others whether CSA applies.

Preserve issue due to circuit split


Presenter Notes
Presentation Notes
Circuits that use CSA definition to define § 4B1.2(b) “controlled substance offense.” 

● United States v. Abdulaziz, 998 F.3d 530 (1st Cir.  2021);

● United States v. Townsend, 897 F.3d 66 (2d Cir. 2018);

● United States v. Gomez-Alvarez, 781 F.3d 787 (5th Cir. 2015); United States v. Minor, 121 F.4th 1084 (5th Cir. 2024);  

● United States v. Bautista, 989 F.3d 701 (9th Cir. 2021); United States v. House, 31 F.4th 745 (9th Cir. 2022)

Circuits that do not use CSA to define § 4B1.2(b) “controlled substance offense.” 

● United States v. Dubois, 94 F.4th 1284 (11th Cir. 2024);

● United States v. Ward, 972 F.3d 364 (4th Cir. 2020) (vey bad case that says as long as drug was controlled under state law, it satisfies cso definition); 

● United States v. Ruth, 966 F.3d 642 (7th Cir. 2022); 

● United States v Henderson, 11 F.4th 713 (8th Cir. 2021);

● United States v. Jones, 15 F.4th 1288 (10th Cir. 2021);

● United States v. Lewis, 58 F.4th 764 (3d Cir. 2023);

● United States v. Jones, 81 F.4th 591 (6th Cir. 2023)

Unclear

D.C. Circuit – no law on this issue yet. 

Note:  Justice Sotomayor has twice written a dissent from denial of cert on this issue.  See the latest in Wiggins v. United States, No. 24-6410.   


Drug overbreadth (timing):

1st, 2nd, 5th, and 9th Circuits say the current law applies
for the comparator.

3d, 4th (United States v. Nelson), 6th, 8th, and 11th
Circuits say the old state law at time of prior offense
controls — very bad.

Law unclear in other circuits

Preserve issue due to circuit split


Presenter Notes
Presentation Notes
Current law applies in 4B1.2(b) context:

● United States v. Minor, 121 F.4th 1085 (5th Cir. 2024) (time of federal sentencing –post-Brown).

● United States v. Abdulaziz, 998 F.3d 530 (1st Cir.  2021) (time of federal sentencing);

● United States v. Bautista, 989 F.3d 701 (9th Cir. 2021) (time of federal sentencing);

●  United States v. Gibson, 55 F.4th 153 (2d Cir. 2022) (although not resolving whether time of sentencing or time of commission of current offense applies); 
   
Bad 4B1.2(b) cases saying look at old state law at the time of prior offense to define “controlled substance offense.”

● United States v. Nelson, 151 F.4th 577 (4th Cir. 2025) (post-Brown)

● United States v. Dubois, 94 F.4th 1284 (11th Cir. 2024);

● United States v. Bailey,  37 F.4th 467 (8th Cir. 2022); United States v. Perez, 46 F.4th 691 (8th Cir. 2022);

● United States v. Lewis, 58 F.4th 764 (3d Cir. 2023);

● United States v. Clark, 46 F.4th 404 (6th Cir. 2022) (another bad 4B1.2(b) case in the Sixth Circuit holding that old state law applies); United States v. Drake, 126 F.4th 1242 (6th Cir. 2025) (post-Brown, holding the same). 

Current law issue pending or unclear in several other circuits in 4B1.2(b) cases: 

● Tenth Circuit:  United States v. Williams, 48 F.4th 1125 (10th Cir. 2022) (ACCA case, but approvingly citing to time of federal sentencing cases in 4B1.2 context-but unclear as of now); United States v. Harbin, 56 F.4th 843 (10th Cir. 2023) (not plain error);  United States v. Jackson, 21-8054 (not plain error);  United States v. Massmann, 20-8056 (not plain error).  

Note:  Uncertainty is some circuits which decided issue before Brown/Jackson—Footnote in Brown/Jackson says guidelines analysis is different because 3553(a) says guidelines in effect at sentencing should apply.  

Note:  See 4B1.2 drug overbreadth wins in previous wins slide in ACCA discussion.  

 





§ 4B1.2(b)

Challenge Two: Conduct Overbreadth



Conduct overbreadth:

Possession offenses (even with large quantity element)

Offers to sell

Inchoate offenses (conspiracies and attempts)

I——commentary-conflicts-with-the-text (eircuitsplit)

2. not generic

Some possession with intent to distribute offenses, which don’t
require actual subjective intent to distribute.


Presenter Notes
Presentation Notes
The controlled substance offense definition does not include 

● possession offenses – even those with large quantity element– because it requires a possession with intent to distribute and has no word like “involving” or “related to” proceeding it that can even arguably be interpreted to include possession offenses. See Salinas v. United States, 126 S.Ct. 1675 (2006); See United States v. White, 837 F.3d 1225, 1234–35 (11th Cir. 2016) (citing United States v. Lopez–Salas, 513 F.3d 174, 180 (5th Cir. 2008) (“The Guidelines could have defined a drug trafficking offense based on the quantity of drugs possessed. Instead, they require that a state prove an intent to manufacture, import, export, distribute, or dispense.”); United States v. Villa–Lara, 451 F.3d 963, 965–66 (9th Cir. 2006) (focusing on the guidelines definition of a drug trafficking offense to conclude that the defendant’s Nevada trafficking by possession conviction did not qualify); United States v. Montanez, 442 F.3d 485, 488 (6th Cir. 2006) (“[U]nder the Guidelines, simple possession—that is, possession without the proof beyond a reasonable doubt of the *1235 requisite intent to ‘manufacture, import, export, distribute, or dispense’—is not a controlled substance offense.”); United States v. Herrera–Roldan, 414 F.3d 1238, 1241 (10th Cir. 2005) (rejecting the Government’s argument that the guidelines permit an inference of intent to distribute based on the defendant’s possession of more than 50 pounds of marijuana)).  �

● offers to sell - See United States v. McKibbon, 878 F.3d 967, 972-76 (10th Cir. 2017) (Colorado offense for distribution of controlled substance offense fails to qualify as a § 4B1.2 “controlled substance offense” because it included offers to sell by defining “[s]ale” to “mean [ ] a barter, an exchange, or gift, or an offer therefor.”  Id. at 971 (citing Colo. Rev. Stat. §18-18-405(1)(a)”) (emphasis added); United States v. Madkins, 866 F.3d 1136, 1145-49 (10th Cir. 2017) (Kansas offenses for possession with intent to sell cocaine and marijuana are not § 4B1.2 “controlled substance offenses” because they include offers to sell; “by defining sale to include a mere offer to sell, Kansas law criminalizes a broader swath of conduct than that covered in § 4B1.2(b) of the Guidelines.”); United States v. Hinkle, 832 F.3d 569, 572 (5th Cir. 2016) (Texas offense of “delivery” of a controlled substance offense fails to qualify as a “controlled substance offense” because it includes  offers to sell); United States v. Savage, 542 F.3d 959, 966 (2d Cir. 2008) (Connecticut drug statute, “by criminalizing a mere offer to sell, criminalizes more conduct than falls within the federal definition of a controlled substance offense.”); United States v. Palos, 978 F.3d 373 (6th Cir. 2020) (Ohio cocaine trafficking is not a controlled substance offense because it criminalizes offers to sell); United States v. Cavazos, 950 F.3d 329 (6th Cir. 2020) (same as Hinkle). 


● inchoate offenses (now included in text of “controlled substance offense” definition under 4B1.2(b)) under Nov. 1, 2023 amendments.  

a.  § 4B1.2(b) Commentary (which includes inchoate offenses) conflicts with the text (which excludes inchoate offenses) – circuit split.  But argument no longer valid under new guidelines amendment which put inchoate offenses into text.  However, make argument if the instant federal offense occurred before guidelines went into effect.  Old guideline applies under that scenario under ex post facto law – see Supreme Court’s Peugh decision. 

Good circuits before the amendment on commentary conflicts with the text issue:  See United States v. Campbell, 22 F.4th 438 (4th Cir. 2022); United States v. Havis, 927 F.3d 382 (6th Cir. 2019) (en banc); United States v. Nasir, 982 F.3d 144, 156-60 (3d Cir. 2020) (en banc); United States v. Winstead, 890 F.3d 1082 (D.C. Cir. 2018).  

b. not generic – circuit split – Compare United States v. Norman, 935 F.3d 232 (4th Cir. 2019) (federal drug conspiracy statute (21 U.S.C. § 846) not generic because does not require overt act); United States v. Martinez-Cruz, 836 F.3d 1305 (10th Cir. 2016) (same); United States v. Brown, 879 F.3d 1043 (9th Cir. 2018) (Wash. state conspiracy not generic because it can be committed unilaterally with cop);  United States v. Maloid, 71 F.4th 795 (10th Cir. 2023) (holding that generic conspiracy is required but generic conspiracy does not require bilateral conspiracy) with United States v. Tabb, 949 F.3d 81 (2d Cir. 2020) (no generic conspiracy required); United States v. Rivera-Constantino, 789 F.3d 900 (9th Cir. 2015) (no generic conspiracy required under 2L1.2 “drug trafficking” definition);  United States v. Rodriguez-Escareno, 700 F.3d 751, 754 (5th Cir. 2012) (same). 

* Some possession with intent to distribute offenses: Also note that even some possession with intent to distribute statutes don’t require subjective intent to distribute; rather, they just require that a reasonable person could infer intent to distribute from the sheer quantity of drugs.  So argue that that such offense does not qualify as a PWID as contemplated under the 4B1.2 “controlled substance offense” definition. 



§ 4B1.2(b)

Challenge Three: Prior conviction not punishable by
more than one year.

Same analysis as ACCA/851 but more than one
year rather than ten year stat max required.


Presenter Notes
Presentation Notes
In determining whether a state offense was punishable by a certain amount of imprisonment, the maximum amount of prison time a particular defendant could have received controls, rather than the amount of time the worst imaginable recidivist could have received:  

See United States v. Simmons, 649 F.3d 237 (4th Cir. 2011) (en banc); 
United States v. Haltiwanger, 637 F.3d 881 (8th Cir. 2011); 
United States v. Brooks, 751 F.3d  1204 (10th Cir. 2014); 
United States v. Valencia-Mendoza, 912 F.3d 1215 (9th Cir. 2019)





§ 4B1.2(b)

Challenge Four: Staleness/Relationship of Priors



Staleness/Relationship of Priors

1. Priors can time out under U.S.S.G. § 4A1.2.

2. Priors are counted as one if:
° no intervening arrest and

° charged in same charging document or
sentences were imposed on the same
day.


Presenter Notes
Presentation Notes
4A1.2:

● If sentence of imprisonment exceeds 13 months and more than 15 years has passed between date of release from incarceration and commission of instant offense, then it times out.

● If sentence of imprisonment less than 13 months and more than 10 years has passed between date prior sentence was imposed and commission of instant offense, then times out. 



§ 4B1.2(b)

Challenge Five: Prior conviction is no good



Prior conviction iIs no good.:

Deprived of counsel altogether:
Custis v. United States

Diversionary dispositions (if defendant
did not admit to guilt in open court)

Convictions set aside or pardoned for
reasons unrelated to innocence or
errors of law are counted; but
expunged convictions are not.

Maybe try coram nobis in state court to
get rid of prior.


Presenter Notes
Presentation Notes
Application Notes 4B1.2(b): 

9. Diversionary Dispositions.—Section 4A1.2(f) requires counting prior adult diversionary dispositions if they involved a judicial determination of guilt or an admission of guilt in open court. This reflects a policy that defendants who receive the benefit of a rehabilitative sentence and continue to commit crimes should not be treated with further leniency.

10. Convictions Set Aside or Defendant Pardoned.—A number of jurisdictions have various procedures pursuant to which previous convictions may be set aside or the defendant may be pardoned for reasons unrelated to innocence or errors of law, e.g., in order to restore civil rights or to remove the stigma associated with a criminal conviction. Sentences resulting from such convictions are to be counted. However, expunged convictions are not counted. §4A1.2(j).

 Coram Nobis in 4B1.2 context:

2255 wins vacating career offender/2K2.1 enhancements after coram nobis wins:  

See United States v. Dorsey, 611 Fed. Appx. 767, 770 (4th Cir. 2015); Cuevas v. United States, 778 F.3d 267 (1st Cir. 2015); Johnson v. United States, 424 F. Supp.3d 434, 444-46 (D. Md. 2019); United States v. Thomas, 2019 WL 2904652, at *12 (D. Md. 2019); United States v. Graves, 2021 WL 2580702 (D. Md. 2021). 

But see United States v. Hoskins, 905 F.3d 97 (2d Cir. 2018)  - denying 2255 relief on career offender sentence even after vacatur or prior conviction because advisory guidelines sentence was already below the guidelines to which parties agreed under c plea and therefore no miscarriage of justice.





Need help?



Take heart: Step one is really easy.



https://docs.google.com/forms/d/e/1FAIpQLScrg
67Eh14JuHFh22CUwxgn-
rDW_cYOtNhaDvtEvvnHMZhdwA/viewform?vc=0

&c=0&wW=1&Fflr=0



Tell me more...

SRC Box.com folder on drug overbreadth

To |: rtain aocess fo SRC s _F uJ-u"u Priors" folder on |'|: cam, viou will nesd
2 box.com account, and (1) _1]'— (2] 1o be 2 surment fedaral dat |""_r=|:-]-1-— with an fd orz email addrazs,
nr b} to I e ClITent :___-_ o www. 2. org, the websiie of the Traiming Branch of the Defender Sarvices

If vou ARE a current federsl defender emplovee with an fd.org email address:

- Ifyou do not kave a box com accomnt under your §d org email address, apply for ans
hitps.app. box com/sigmup'n ;'--r-::'_-'--"

i.org and write 71

2. Omcevou have obtzired 2 box com accoun 'Lj:]l"' g email K -_'.5'. .'.: "_
hzve 2 box.com 2ccount. Plezse add me as a "viewsr' to nox ERL-LhaIJﬂn"m=
Priors™

SRC_DRUGOVERBREADTH@LISTSERV.FD.ORG

To join, email Shelley Fite@fd.org



	�������Challenging Drug Predicates
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Potential challenges to use of priors as enhancement predicates
	Sampling of enhancements
	Slide Number 7
	ACCA �(Mandatory 15 years to life)
	ACCA�  
	ACCA �  
	ACCA �  
	Slide Number 12
	Drug overbreadth:  Step One
	What is controlled under the CSA?
	Slide Number 15
	Slide Number 16
	Drug overbreadth:  Step Two
	Drug overbreadth:  Step Three
	Caution:  realistic probability
	Wins!!!!!!!!
	Wins!!!!!!!!
	ACCA �  
	Conduct overbreath: 	Objections after Shular v. United States, 	589 U.S. 154 (2020) 
	ACCA �  
	ACCA �  
	��Different occasions requirement: �Wooden v. United States,  142 S. Ct. 1063 (2022)� �
	Different occasions requirement: �Fifth and Sixth Amendment challenge�
	ACCA �  
	Prior conviction is no good: 
	Slide Number 30
	21 U.S.C. § 841(b)(1)(A)�
	21 U.S.C. § 841(b)(1)(B)�
	“Serious Drug Felony”
	851 Enhancements�  
	851 Enhancements�  
	851 Enhancements�  
	851 Enhancements�  
	851 Enhancements�
	851 Enhancements�  
	Prior conviction is no good: 
	Slide Number 41
	�U.S.S.G. § 4B1.2(b) 
	§ 4B1.2(b) �  
	§ 4B1.2(b)�  
	Drug overbreadth (federal or state definition?):	    
	Drug overbreadth (timing):	
	§ 4B1.2(b)�  
	Conduct overbreadth: 	
	§ 4B1.2(b)�  
	§ 4B1.2(b)�  
	Staleness/Relationship of Priors
	§ 4B1.2(b)�  
	Prior conviction is no good: 
	Need help?
	Slide Number 55
	Slide Number 56
	Tell me more…�

