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1I cannot here attempt to create a full-blown and exhaustive treatise relating to 1326 prosecutions.  Time, 

humility, and my own physical limitations prevent me from doing so here.  That said, I hope this paper can provide 
some insight and suggestions, some hints and gentle nudges, and fire to keep it all going. 



Defending a person charged with violating Title 8 U.S.C. '1326 can be a challenging 
venture.  At face value, you are defending a person who is sitting across a table from you and 
who is charged with being here.  Ah.  The multiple defenses should come easily to mind, right?  
And what complicates the matter is that many of these poor souls are facing astronomical jail 
terms.  So the equation goes something like this: a pretty defenseless case with a hardcore 
sentence.  And then you think to yourself, AToday is a good day to retire.@   
 

.   
 
 

I.  PRETRIAL AND TRIAL ISSUES IN '1326 
CASES BY ELEMENT 
 
 

The elements of a Title 8 U.S.C. '1326 prosecution are that: 
 
! The defendant was an alien at the time alleged in the indictment; 
 
! The defendant had previously been [denied admission][excluded][removed][deported] 

from the United States; 
 
! That thereafter the defendant knowingly [entered][attempted to enter][was found in] the 

United States; and 
 
! The defendant had not received the consent of the Attorney General of the United States 

or the Secretary of the Department of Homeland Security to apply for readmission to the 
United States since the time of the defendant=s previous deportation. 

 

A. ALIENAGE 
 

The government bears the burden of showing that your client was an alien at the time 
alleged in the indictment.  If your '1326 client looks up at you during your first meeting with 
him and tells you he was born in Poughkeepsie, New York, get the birth certificate and you win.  
However, it is not always that easy.   
 

We all know that persons born in the United States are US citizens.  But, various other 
people, not born in the United States, can claim citizenship in the United States under various 
conditions and circumstances2.  A determination that your client is a US citizen will act as a 

                                                 
2The law on citizenship has changed many times throughout the years.  The easiest 

explanation of the changes (which incidentally also provides a great citizenship flowchart) can 
be found in THE CITIZENSHIP FLOWCHART by Robert McWhirter published by the 
American Bar Association, 8 2007.    



complete defense to certain cases (8 U.S.C. '1325, 8 U.S.C. '1326, for example), AND you have 
the pleasure of anointing someone a US citizen in the process.  
 
A. CITIZENSHIP FOR PERSONS BORN ABROAD 
 
There is a set of very important preliminary questions we should ask of our clients charged in 
immigration cases where his foreign/alien status is an element of the offense: 
 
1. Where were you born? 
2. What is the citizenship of your mother, father, and all four grandparents (regardless of 

whether they are living or dead)?  Have you ever heard that one of those six was a USC 
at some point? 
 
a. Sometimes it is better to ask where the parents and grandparents were born 

because a lot of folks will confuse >citizenship= with residency. 
 
There are rare cases in which an accused alien states that he was born in the United States.  If 
that occurs, gather witnesses to attest to the birth: mom, midwife, doctor, if any, curandero3, etc. 
 
If, on the other hand, the client was not born in the US, but relates that a parent or grandparent 
was, there still exists a decent possibility that he could be a US citizen.   
 

For example, Antonio was born in Mexico in the 1955.  His mother was a Mexican citizen, but 
his father was a US citizen.  Prior to moving to Mexico, Antonio=s dad lived in the US for a total 
of 30 years, from the date of his birth to the time he left for Mexico.  In 1975, Antonio became a 
legal permanent resident alien.  In 2000, Antonio was convicted of a serious crime for which 
deportation was mandatory.  Can the INS deport him? 
 
Answer: No.  Antonio is a United States citizen.  By using various charts known as 
Naturalization Charts, one can help determine Antonio=s status in the United States.  The charts 
are relatively easy to use and are driven by the precise circumstance and the date of birth of the 
person whose status is in question.  Please refer to the charts in Attachment #1.  If you have a 
client who meets the various requirements, he can file an N-600 (see Attachment #2) to receive 
his certificate of citizenship.   

 
Since a key to determining citizenship through parents is the citizenship status of the parents, one 
would benefit from knowing the citizenship of the grandparents.  If a grandparent is a citizen, 
they can pass citizenship to their child, which, in turn, can then pass citizenship to your client.  
It=s a little complicated but very rewarding. 
 
Other very important questions to ask include: 
 
1. How long did client reside in the United States (from what date to what date)? 

                                                 
3A curandero is a spiritual healer prevalent in Mexican/Mexican-American culture.   



 
2. How long did parents reside in the United States(from what date to what date)? 
 
3. How long did grandparents reside in the United States (from what date to what date)? 
 
4. What forms of proof do you have to show the length and veracity of each of the three 

questions above? 
 
a.  Baptismal records 
b.  School records 
c.  Bills 
d.  Library registration 
e.  Medical records 
f.  School Annuals (yearbooks, newspaper, etc) 
g.  Neighborhood anecdotes 
h.  Family anecdotes 
i.  Other witnesses (anybody who came in contact with person in question) 

 
 
B. AUTOMATIC ACQUISITION OF CITIZENSHIP BECAUSE OF PARENTS= 

NATURALIZATION 
 
While the rules for citizenship for persons born abroad focus on the status of the parents in 
passing citizenship to their offspring, an exercise which can render a person a citizen from birth, 
a person born outside the U.S., to alien parents, can acquire citizenship from his parents if one or 
both parents naturalize and certain other conditions are met.  In this case, the person would 
become a citizen of the United States upon satisfaction of final condition. 
 

For example, Antonio is born in Mexico in 2000 to parents who are both resident aliens of the 
United States.  When Antonio turns 5, his parents decide to naturalize and move back to the 
United States.  So long as both parents naturalize, and  before Antonio reaches the age of 18, 
and Antonio is or becomes a legal permanent resident and she does in fact naturalize.      

 
Asking the right questions can raise red flags which might eventually produce a result so great 
and powerful  to completely destroy the government=s case.  Investigating whether someone 
might be a US citizen by operation of law can be time-consuming, but the reward is great: not 
only have you provided a complete defense to a charge against a person previously thought to be 
an alien, but you have essentially uncovered a US citizen. 
 
 
 
 

B. THE PRIOR DEPORTATION/ REMOVAL/ 
EXCLUSION/DENIAL OF ADMISSION 



 
There are two different types of analysis that relate to this element.  First, there is what I 

call the legal defense (i.e., challenging the prior deportation because it deprived the defendant of 
certain rights and therefore cannot be used if the trial is to comport with due process).  Second, 
there is the factual defense (i.e., peculiarities in the deportation form shed doubt on whether 
defendant was in fact deported). 
 

A. CHALLENGING THE PRIOR DEPORTATION LEGALLY4 
 

As was recognized by the Supreme Court, any defendant charged with a '1326 violation 
has the right to mount a collateral attack on the lawfulness of a prior deportation order before 
such order may be used to prove the deportation element of a '1326 charge.  United States v. 
Mendoza-Lopez, 481 U.S. 828 (1987).  A person can collaterally challenge a prior deportation 
on several grounds.  This is properly done through a pretrial motion to dismiss.  However, they 
must first show that: 
 
1. They exhausted any administrative remedies that may have been available to seek relief 

against the order; 
2. The deportation proceedings at which the order was issued improperly deprived the alien 

of the opportunity for judicial review; and 
3. The entry of the order was fundamentally unfair. 
 

The Fourth Circuit has held that to collaterally attack a prior deportation order in a 
criminal prosecution, a defendant must show not only that he was deprived of judicial review in 
a fundamentally unfair proceeding where ‘fundamental unfairness’ means that the defendant’s 
due process rights were violated by defects in his underlying deportation proceeding and that he 
suffered prejudice.  United States v. El Shami, 434 F.3d 659, 664 (4th Cir. 2005). 
 
The entire analysis will go like this: 
 
1. Was you client=s status at the time of the proceedings either that of a legal permanent 

resident alien or someone who could have adjusted to that status?  If he wasn=t, analysis 
over.  Otherwise... 

 
2. Was he put in proceedings because of conviction for an aggravated felony under Title 8 

U.S.C. '1101(a)(43)?  If yes, then ask: Is your case salvageable under INS v. St. Cyr, 
533 U.S. 289 (2001)?  That is, all of these have to be answered in the affirmative: 

a. Did your client=s plea of guilty (and only plea of guilty or nolo will work, 
not a trial) occur before 4/24/96? 

b. Was client an LPR at time of guilty plea? 
c. Was client in the country at least seven (7) years before deportation? 
d. Was the crime pled to an aggravated felony (at the time of the plea) where 

the client=s sentence did not exceed five years of imprisonment? [OR] was 
                                                 

4In preparing this section, I have relied very heavily on Heather E. Williams= 8 U.S.C. 
'1326 Pretrial MotionsCCollateral Attack on Prior Removal.   



the offense pled to deportable where proceeding improperly deemed it an 
aggravated felony and the sentence did not exceed five years of 
imprisonment? 

 
If all are answered in the affirmative (except for d where only one need receive an affirmative 
answer), then continue with analysis.  Otherwise, stop. 
 
3. Was there a problem in the removal proceeding?  
  

 Did client receive notice of hearing? 
 
 Was there a failure to advise on representation; 
 

Did the client want representation and was there a failure to advise of the  
availability of free legal services; 

  
 Did the client receive Form I-618; 
  
 Did the client receive a written notice of appeal rights; 
  
 Were they given a chance to examine/object to evidence against them; 
  
 Did they get to cross-examine witnesses; 
  
 Was everyone properly under oath; 
  
 Was Order to Show Cause read and explained properly; 
  
 Was there a determination of deportability; 
  
 Did proceeding notify of country designated for deportation; 
  
 Did immigration judge render decision, discussing evidence and findings; 
  
 Did judge notify the client of decision; 
  
 Did judge notify client of right to apply for withholding of deportation or 

other types of relief; 
  
 Did the judge properly notify client of relief available? 
  
 Consider anything else that may have happened in the hearing that just 

didn=t appear fair. 
 
If you can identify a problem or set of problems in the proceeding, continue on with analysis.  
Otherwise, stop. 



 
4. Did client exhaust administrative remedies? (I.e., Did client appeal?) AND, did the entry 

of the order improperly deprive the alien of the opportunity for judicial review? 
 

A. If yes, go to step 5 below. (I.e., the client would not have been deported but for 
the errors). 

 
B. If no, was there a failure to advise of right to appeal?  If so, you must develop a 

good argument as to why review was not sought. If the client was advised of right 
to appeal and did not, stop. 

 
5. Was the entry of the order fundamentally unfair (I.e., were the alien’s due process rights 

violated by defects in the proceedings AND was there prejudice?)  THINK: Something 
really bad occurred in the proceedings (i.e., failure to notice, failure to allow cross-
examination, failure to advise of right to appeal, failure to announce decision, to name a 
few).  Then, you have to show that but for the problems with the deportation, your client 
would not have been deported.  Focus on the client=s family, work history, positive 
contributions to society, his duration in the US and the concomitant negative effect 
deportation will have on his life and the life of his loved ones, medical problems, etc.  

 
As you can see from this analysis, this procedure is about as easily to muddle through as 
quicksand.  Usually, a person=s lack of appropriate status and/or their lack of appeal flush them 
out pretty quickly.  Ascertain those facts and that will make your life easier.  

  
B. CHALLENGING THE PRIOR DEPORTATION FACTUALLY 

 
1. Look to see if there is anything on the face of the warrant of deportation 

that might give you some leverage.   
 

A. Does the photo match your client? 
B. Does the signature match his signature? 
C. Does the fingerprint match your client? 
D. Did someone witness the departure? 
E. When was all of the information affixed to the executed warrant? 
F. Who witnessed the departure? 
G. What was the manner of removal? Afoot? Plane? JPATS? 
H. If the departure was not witnessed, was it verified? 

 
2. Sometimes the government does not have an executed warrant5.  They 

will try to rely on a document called Record of Person Transferred to 

                                                 
5For whatever reason, the government sometimes loses these documents.  Although they 

are central to a '1326 prosecution, there is sometimes very little care given to their maintenance 
and safekeeping.  Thank God these folks aren=t in charge of something like say homeland 
security, right? 



make their case.  This document purports to document when and to 
where a deportee and his luggage are moved. 

 

Ten times out of ten these documents are the proof that is used to document an alien=s removal.  
I have never had a case where the government jumped up and said that they were going to bring 
in the actual agent who witnessed the removal.  Unfortunately, our Fifth Circuit has made the 
government=s case very easy and does not require the presence of an actual witness to prove a 
removal.  So, any discrepancies or abnormalities in the documents can be exploited and might 
yield a better charge for your client. 

 
 

C.  THE ALIEN ENTERED/ ATTEMPTED TO 
ENTER/ WAS FOUND IN THE UNITED STATES 
AFTER A REMOVAL 
 

A. Of the three possibilities, it is significantly harder to disprove the fact that you are 
found in the United States.  Typically, this is the theory under which the United 
States will prosecute, especially in districts that do not border a foreign country6.  
So, what should you know about the element of being >found in= the United 
States? 

 
1. The clear language in 8 U.S.C. '1326 (a)(2) provides three separate 

occasions upon which a deported alien may commit the offense: 1) when 
he illegally enters the United States; 2) when he attempts to enter the 
United States; or 3)when he is at any time found in the United States.  
United States v. Santana-Castellano, 74 F.3d 593, 597 (5th Cir. 1996).  
AThe purpose of the Afound in@ provision is to provide punishment for an 
alien who following his deportation ... and without the permission of the 
Attorney General ... having reentered remains illegally in this country 
until his presence is discovered.@  Id. (emphasis mine); Accord United 
States v. Asibor, 109 F.3d 1023, 1031 (5th Cir. 1997); United States v. 
Whittaker, 999 F.2d 38, 41 (2nd Cir. 1993).   

 
2. In Santana-Castellano, the Fifth Circuit wrestled with the question of 

when the statute of limitations begins to run for purposes of a Title 8 

                                                 
6This is not to say that you won=t see an attempt-to-enter or an entry 1326 prosecution in 

the interior of the United States.  It=s just that the economic conditions that give rise to someone 
leaving their home country to be in United States usually don=t jive with someone=s ingress or 
attempted ingress by cruise ship, airplane, hovercraft, jetpack, or other implement that might 
transform an interior portion of the United States into a functional equivalent of the border.  A 
functional equivalent of the border is a place that is not a border region, but because of air or 
other travel the location acts as a port for foreign visitors.  



U.S.C. '1326 prosecution for being found in the United States.  Santana-
Castellano, 74 F.3d at 597.  The Court noted that the provision Aprohibits 
deported aliens, who have illegally reentered the United States, from 
remaining in the country.@  Id. (emphases mine), citing United States v. 
Ortiz-Villegas, 49 F.3d 1435, 1436 (9th Cir.), cert. denied, 516 U.S. 845, 
116 S.Ct. 134, 133 L.Ed.2d 82 (1995).  Additionally, the Fifth Circuit 
held that Aa previously deported alien is >found in= the United States when 
his physical presence is discovered and noted by the immigration 
authorities, and the knowledge of the illegality of his presence, through the 
exercise of diligence typical of law enforcement authorities, can 
reasonably be attributed to the immigration authorities.@  Santana-
Castellano, 74 F.3d at 598.   

 
B. To prove an >entry= into the United States, the government must prove that the 

alien was physically present in the United States and free from official restraint.  
United States v. Angeles-Mascote, 206 F.3d 529, 531 (5th Cir. 2000). 

 
C. To prove an >attempted entry= the government has to show that the alien 

approached a port of entry (or its equivalent) and made a false claim relating to 
citizenship or resident alien status.  Id. 

 
1. This can get really dicey because a lot of our former resident aliens= cards 

are not formally taken away, although they are deported.  Sometimes, 
thinking their card is still valid because they still have it, aliens will 
attempt to come back to the US by showing that card.  If they say nothing 
else, the government will have to show that the mere showing of the card 
was the misstatement.  However, every person is required to submit to 
inspection.  If the alien truthfully answers all questions, has he attempted 
to enter the United States in violation of law or has his compliance with 
the law placed him in dangerous territory?  Fun stuff. 

 
 

D. DEFENDANT HAD NOT RECEIVED THE 
CONSENT...TO APPLY FOR READMISSION TO 
THE UNITED STATES SINCE THE TIME OF THE 
DEFENDANT=S PREVIOUS DEPORTATION. 
 

A. The government needs to establish that the alien had not received permission to 
re-apply for readmission to the US since the defendant=s last deportation.  This is 
usually accomplished with a CERTIFICATE OF NON-EXISTENCE OF 
RECORD.  Some pencil pusher signs a statement attesting to the lack of record 
indicating that the alien received permission to apply for readmission.  

 
1. Possible defensive challenge.  8 C.F.R. '103.7(d)(4) allows only certain 



individuals to make certification as to the absence of a record or document 
contained within a file.  Check to see if the person making the 
certification is so authorized.  This applies regardless of whether the 
government has a certificate of nonexistence or not.   

B. Without a certificate of non-existence, a witness could testify to the A-file and its 
contents (and lack of record to allow for alien=s permission to apply for 
readmission).  However, two separate and independent defense issues arise.   

 
1. Check to see if the witness is authorized to speak about the absence of a 

record, supra. 
 

2. In order for someone to testify as to the absoluteness of an absence of a 
record, there are two types of information databases.  First, the computer 
databases contain certain types of information.  Second, in order to do a 
complete search, one has to physically search all of the physical paper 
databases that might be kept at all of the ports of entry in the United 
States.  Each of these ports can independently provide written permission 
to apply for readmission and this information may not be present in 
computer databases. 

 
C. Compare the language on the certificate of nonexistence and the language of the 

statute.  Certificates are often written differently because they come from 
different people.  This difference in language might give you some wiggle room.  
See United States v. Sanchez-Milam, 305 F.3d 310 (5th Cir. 2002)(permission to 
reapply for admission tantamount to permission to enter where testimony equates 
the two). 

 
D. What about Crawford and the protection against testimonial hearsay?  In 

the recent Supreme Court case of Melendez-Diaz v. Massachusetts, 129 
S.Ct. 2527 (2009), the Court, relying on its previous holding in Crawford 
v. Washington, 541 U.S. 36 (2004),  disallowed a drug analysis report to 
be introduced over objection citing that the report was testimonial in 
nature, having been prepared for the prosecution.  What about our 
certificates of non-existence of record?  They are wholly produced for the 
prosecution. Maybe you can start to make some hay there.   



 
 

II.  USING THE A-FILE TO YOUR CLIENT=S  

BENEFIT 
 
By carefully investigating your client=s A-File, you can provide the trial attorney with helpful 
insight.  You will likely find in the A-File at least the following: 
 
A. NOTICE TO APPEAR 
 
 1. This is the official reason given by the Service for the removal of your client.  

This document will recite the precise law and language being relied upon to sustain its 
insistence on removal.   

 
 
B. RECORD OF ACTION 
 
 1. Sometimes this document looks like chicken scratch.  However, it acts as a mini-

transcript of the events that unfolded at the immigration court hearing.  This document 
may provide some important information regarding your client=s removal.   

 
C. ORDER OF THE IMMIGRATION JUDGE/DESIGNATED OFFICIAL 
 
 1. Gives you the chance to find out the who, what, where, why, when, and how your 

client was ordered deported. 
 2. You can call the actual immigration court where the court sat in judgment/removal 

of your client to get release of immigration tapes/transcripts of the deportation hearing. 
 
 
 



 
 
 
D. I-205 (WARRANT OF DEPORTATION) & I-896 (VERIFICATION OF 

REMOVAL) 
 

1. Check the name of the deportee vs. your client. 
2. Check the photo of the deportee vs. your client. 
3. Check the fingerprint of the deportee vs. your client. 
4. Check the signature of the deportee vs. your client. 
5. Official taking print vs. official witnessing departure. 
6. Departure not witnessed



E. I-294...WARNING TO ALIEN ORDERED REMOVED OR DEPORTED 
 
 1. This page is a recordation of the fact that an alien has been forewarned of the 

consequences of returning to the United States. 
 2. Check to see if it was served on alien. 
 3. If served on alien, check to see if the right translation was given to them.  
 4. Use this sheet or its non-presentment to the defendant as mitigation of defendant=s 

sentence.



F. CI/DACS SUBSYSTEM DISPLAY 
 
 1. This printout can be used to make the argument that the Service has not deemed 

the defendant an aggravated felon and has not deported the defendant as such.   
 



 
 
G. DACS CASE CLOSURE LOOK SCREEN 
 
1. This sheet of paper contains a couple of pieces of helpful information.  It lists the 

departing port, the date of departure, and an esoteric reference to AExpense Code.@  Check 
the AExpense Code:@ section to determine if the person paid for his own deportation.  A 
A5" answer means that he was deported by his own money.  A A1" means that he was 
deported by government expense. 

 
 
 
 

 
 
 
 
 

  



CHALLENGING THE UPWARD BUMPS: THE 
CATEGORICAL APPROACH AND OTHER 

SENTENCING STRATEGIES FOR ILLEGAL RE-ENTRY 
(8 U.S.C. '1326) CASES7 

Updated November 2016 
 

In too many of our '1326 cases, the government is usually able to gather all of its documents in 
an effort to prove your client guilty at trial, should he/she decide to go to trial.  Often, we end up 
pleading our '1326 clients guilty and we head toward sentencing holding onto our hats, getting 
ready for the rough ride.  However, there is plenty we can do to reduce our clients= stays in Club 
Fed.  Our efforts at sentencing might significantly reduce the sentence our clients receive.  
Even though we plead our clients guilty in the face of overwhelming evidence, we=ve only just 
begun to fight.  This is our fight. 
 

NEW 2L1.2 GUIDELINES (Effective 11/1/16) 
Effective November 1, 2016, United States Sentencing Guideline §2L1.2 is going through an 
incredible makeover.  For many, the new guidelines can be very helpful. For others, holy moly!  
The essence of the new guidelines is this:   

1. Apply the greater:  If the defendant committed the instant 
offense after sustaining  

i. A conviction for an illegal re-entry offense increase 
by 4 levels; 

ii. Two or more convictions for misdemeanors under 8 
U.S.C. §1325(a) increase by two levels. 
 

2. If, before the defendant was ordered deported or ordered 
removed from the US for the first time, the defendant 
sustained--- Apply the greatest (other than 1326 conviction) 

 
i. A conviction for a felony offense for which the 

sentence imposed was five years or more, increase 
by 10 levels; 

ii. A conviction for a felony offense for which the 
sentence imposed was two years or more, increase by 
8 levels; 

                                                 
7Please bear in mind that this Aoutline@ is meant as a nuts-and-bolts quick reference that 

aims to provide some helpful hints in defending your 1326 cases.  By no means whatsoever is 
this an exhaustive treatise on the defense of 1326 cases.  And, since the law may vary circuit to 
circuit, always conduct careful and detailed legal research to determine how your circuit may 
handle a particular issue.  I cannot, here, fully replicate all of the issues that may exist in these 
cases, nor would I attempt to.  



iii. A conviction for a felony offense for which the 
sentence imposed was greater than one year and one 
month, increase by 6 levels; 

iv. A conviction for any other felony offense, increase 
by 4 levels;  

v. Three or more convictions for misdemeanors that are 
crimes of violence or drug trafficking offenses, 
increase by two levels. 

 
3. If, at any time after the defendant was ordered deported or 

ordered removed from the US for the first time, the 
defendant engaged in criminal conduct resulting in--- Apply 
the greatest (other than 1326 conviction) 

i. A conviction for a felony offense for which the 
sentence imposed was five years or more, increase 
by 10 levels; 

ii. A conviction for a felony offense for which the 
sentence imposed was two years or more, increase by 
8 levels; 

iii. A conviction for a felony offense for which the 
sentence imposed was greater than one year and one 
month, increase by 6 levels; 

iv. A conviction for any other felony offense, increase 
by 4 levels;  

v. Three or more convictions for misdemeanors that are 
crimes of violence or drug trafficking offenses, 
increase by two levels. 

Relevant Issues: 

1.  LANGUAGE DIFFERENCES.  Compare the language of #2 and #3 above.  #2 asks 
if the defendant sustained a conviction for a felony offense.  #3 asks if the defendant 
engaged in criminal conduct that resulted in a conviction for a felony offense.  Any 
difference?  What is the distinction?  It appears as though the key to this distinction is 
when your client engaged in the conduct to get assessed an increase in the post-first-order-
of-removal timeframe.  If any part of the criminal conduct occurred before the first order 
of removal, you have an argument that no increase should be given in part #3 (which relates 
to 2L1.2(b)(3) of the new guideline).   
 

2. “Felony” means any federal, state, or local offense punishable by a term exceeding one 
year. 
 
 

3. “Sentence Imposed” has the meaning given the term “sentence of imprisonment” in 
Application Note 2 and subsection b of 4A1.2.  “Sentence of imprisonment” means  

a. The maximum sentence imposed; and 



b. If part of a sentence of imprisonment was suspended, “sentence of imprisonment” 
refers only to the portion that was not suspended. 

c. HOWEVER, assume a client receives a probationary sentence, gets deported, 
comes back, gets his probation revoked, and is prosecuted for 1326.  What is the 
sentence imposed:  the original probation or the revocation sentence?  US v. 
Bustillos-Pena, 612 F.3d 683 (5th Cir. 2010) suggests that the sentencing to be 
counted is the one before the deportation.  Cf. US v. Compian-Torres, 320 F.3d 
514 (5th Cir. 2003)(where probation revocation occurred before the deportation). 
 

4. Probationary or otherwise totally suspended sentences.  It might occasionally (LOL) 
happen that a client who received a probated or totally suspended sentence might get 
revoked and receive a jail sentence upon that revocation.  Given that the language of part 
of the new 2L1.2 refers to sentence imposed (which is equivalent to sentence of 
imprisonment) before the first order of deportation or order of removal, any subsequent 
revocations after the order of removal or deportation are not to be counted.  That’s because 
the term ‘sentence imposed’ which is synonymous with ‘sentence of imprisonment’ 
requires a person to have served some period of imprisonment on such sentence.  
Assuming the revocation did not occur before the first order, you have an argument that 
the sentence imposed was nothing.  See United States v. Rodriguez-Parra, 581 F.3d 227 
(5th Cir. 2009).  See #3 above also.  

 
5. KNOWING HOW TO CALCULATE CRIMINAL HISTORY.  The importance of 

knowing how calculating criminal history points will help your client 
a. Use only those offenses that count for criminal history points to get any increases 

in the offense levels; 
b. When considering whether increases in offense levels based on prior illegal entry 

convictions or the three or more convictions for misdemeanor crimes of violence 
or drug trafficking offenses, only use those offenses that are counted separately 
under 4A1.2(a)(2). 
 

6. BEWARE:  Cases where sentences for illegal re-entry offense and another felony offense 
imposed at the same time.  Although this set of convictions would be counted as a single 
sentence and only receive one set of criminal history points, for purposes of increase in 
levels, the offenses get pulled apart and are counted separately, if they independently would 
receive points. 
 

7. FRIENDLY AND NOT-SO-FRIENDLY DEPARTURES.  Departures based on 
seriousness of prior offenses.   

a. Length of sentence imposed does not reflect the seriousness of the prior offense 
(appears to give room for upward and downward departure) 

i. Example:  a two day sentence for a violent rape 
ii. Example:  a 25 years sentence for a prior theft that was enhanced 

b. The prior conviction is too remote to be counted for criminal history points (appears 
to only give room for upward departure); and 

c. The time actually served was substantially less than what was imposed (appears to 
give room for only downward departure).   



 

 

 
 
 

  



V. 
 

MOTIONS FOR DOWNWARD DEPARTURES AND 
VARIANCES 
 
 Margy Meyers, who I adore and look up to as a great mentor and humanitarian, not to 
mention my boss, says that the way you do federal sentencing is to concentrate on objections 
(making sure the guidelines are correct), then thinking about departures (those things listed in the 
guidelines that are Commission-sanctioned), and then variances (everything you could possibly 
argue under 18 U.S.C. § 3553).  The above dealt with putting up a hell of a fight on trying to 
determine whether Probation has correctly calculated the Guidelines. 
 
DEPARTURES 
 
I. Overstated Criminal History 
 
“There may be cases where the court concludes that a defendant’s criminal history category 
significantly over-represents the seriousness of a defendant’s criminal history or the likelihood 
that the defendant will commit further crimes.” 
—United States Sentencing Guideline § 4A1.3, Policy Statement 
 
Considerations: 
A.  Few offenses (usually misdemeanors); 
B.  Remoteness (many years prior to instant offense); and 
C.  No criminal activity during the intervening period. 
 
Other Considerations: 
A.  Likelihood of committing other crimes (pre- and post-arrest rehabilitation, restitution, 
education, volunteerism, church-going activities, etc.); 
B.  Reasons for commission of the instant offense; 
C.  Intervening good acts; and 
D.  Intervening life events. 
 
Opening the Door to the Devil:8 
A.  Facts underlying “minor offenses”; 
B.  Same type of offense; and 
C.  Recency. 
 

                                                 
8 “Opening the door to the Devil” is an awkward phraseology that I use to describe situations where your argument, 
albeit intended to be helpful to your client, gets your client into hotter water. For example, in a case involving an 
assault that was actually a rape, mentioning that the assault puts your client into category III and that, therefore, his 
criminal history category is overstated might draw the special ire of the judge, especially if the judge was previously 
unaware of those facts. Everybody knows you want to help your client, but, on the way to Nirvana, don’t step in 
doggy doo. 



II. Cultural Assimilation 
 
Cultural assimilation is a permissible basis for a downward departure at sentencing. United 
States Sentencing Guideline § 2L1.2, Commentary, Application Note 7; United States v. 
Rodriguez-Montelongo, 263 F.3d 429 (5th Cir. 2001); United States v. Lipman, 133 F.3d 726 
(9th Cir. 1998).  This motion seeks downward departure specifically under United States 
Sentencing Guideline § 5K2.0 as a “mitigating circumstance of a kind, or to a degree, not 
adequately taken into consideration by the Sentencing Commission in formulating the 
Guidelines.” 
 
In essence, this motion asserts that your defendant is a “de facto American.” The relevance is 
two-fold.  First, a de facto American facing deportation is essentially being banished to a foreign 
land. Lipman, 133 F.3d at 729. This represents a greater hardship on a culturally assimilated 
deportee because of the ties to the only homeland he has known.  Second, as in Lipman, a 
deportee’s return to the United States mitigates his culpability because of the strong “cultural, 
emotional, and psychological ties to this country.” Id. 
 
Evidence you may present includes, but is not limited to: 
A.  Arrival on U.S. soil; 
B.  When they became an LPR; 
C.  Educational attainment; 
D.  English language acquisition; 
E.  Spanish language depletion; 
F.  Number of trips to country of citizenship (i.e., uninterrupted residence in the U.S.?); 
G.  Family resides in the U.S. (including mother, father, siblings, spouse, and children); 
H.  American cultural acquisition (i.e., Scouts, history, politics, economics, psychology, etc.); 
I.   Civics lessons taught, if any; and 
J.   Employment history (i.e., payments into Social Security, Medicaid, etc., all with no possible 

return on investment). 
 
U.S.S.G. § 2L1.2 now includes in the commentary a provision for cultural assimilation.  The 
incorporation of a cultural assimilation departure ground in the Guidelines may not help our 
clients, because nervous judges may find a way to avoid giving a departure based on a hyper-
technical reading of the application note.  However, keep in mind that if a judge finds that your 
client doesn’t “qualify” for the departure, suggest a variance . . . there is a difference. 
 
Or, if you think that arguing within the strict dictates of Application Note 9 constrains you too 
much (i.e., the seriousness of the defendant’s criminal history), dump it and argue the variance 
instead. YOU DECIDE. 
 
III. Voluntary Disclosure—U.S.S.G. § 5K2.16 
 
“If the defendant voluntarily discloses to authorities the existence of, and accepts responsibility 
for, the offense prior to the discovery of such offense, and if such offense was unlikely to have 
been discovered otherwise, a downward departure may be warranted.” 
 



If discovery of the defendant’s involvement in other crimes was likely, the departure is not 
available. United States v. Adams, 996 F.2d 75 (5th Cir. 1993). 
 
Considerations: 
A. Timing of disclosure; 
B. Place of disclosure;  
C. Motivation for disclosure; 
D. Defendant’s lack of sophistication; and 
E.  Defendant’s lack of experience and familiarity with the criminal justice system. 
 
VARIANCES 
 
18 U.S.C. § 3553 sets out a number of factors that should be considered by the Court before 
sentencing the defendant. The Court should impose a sentence that is sufficient, BUT NOT 
GREATER THAN NECESSARY to: 
 
1. Reflect the seriousness of the offense; 
 

 The defendant simply crossed an international boundary. This offense is the 
equivalent of a state trespassing offense, with, HOPEFULLY, no other aggravating 
factors. 

 
2. Promote respect for the law; 
 

 Especially if this is your client’s first 1326, the wallop will definitely have a greater 
impact than for someone who has been repeatedly told not to come back or who has 
been repeatedly deported. 

 
3. Provide just punishment for the offense; 
 

 What is a just punishment when someone comes here only to work or to better their 
lives?  Or to reunite with family who is here in the U.S.? 

 
4. Afford adequate deterrence to criminal conduct; 
 

 Look into whether your client has or will make arrangements to move his family to 
his home country.  Further, if the reason for his coming to the US is no longer a 
reason, he won’t be coming back anymore.  Therefore, the need for an adequate 
deterrent will be less than otherwise. 

 
5. Protect the public from further crimes of the defendant; 
 

 Look not only at the paucity of criminal history of your client but also the age of any 
criminal conduct.  If the person has more than a paucity of criminal history (i.e., a 
rapsheet longer than the day) look at the arc of the person’s life. Did they start out 
with more serious crimes and then slow down?  Is the arc of their life reflective of a 



less violent person or emblematic of a rehabilitated person? 
 
6. History and characteristics of the defendant; 
 

 Anything good about your client. Think about this: when a person illegally returns to 
the country, if he does so without other crimes, he really is simply coming here to 
earn a decent living. With all of the plasma, LCD and LED TVs, computers, jewelry, 
and other expensive stuff out there in just about every household, a returning alien 
could make so much more money burglarizing a house and going back home. Instead, 
he does the honorable thing and finds and gets a job.  What a criminal! 

These are just a few considerations for us in defending our 1326 clients. The sky is the limit. Use 
your imagination to make differences in your clients’ lives. 
 

9 
  

                                                 
9 PINK, Raise Your Glass, on GREATEST HITS... SO FAR!!! (LaFace Records and RCA Records, 2010). 

A PARTING WORD FOR MY BROTHERS AND 
SISTERS IN ARMS.... 
 
Remember that we engage an epic battle. When we took on the challenge of 
defending our client we became more acutely aware of all of the inequity and 
inequality that our clients face.  We engage in this struggle because we know 
there is much to argue, even for the most difficult client. 

 
Practically, engage the process this way: 

 
a. Argue for the correct guideline; 
b. Argue for departures; 
c. Argue for variances. 
JUST ARGUE! 

 
Remember the immortal words of Pink, 

 
So raise your glass if you are wrong in all the right ways; 
All my underdogs, 
We will never be never be anything but loud 
and nitty gritty dirty little freaks 
So won’t you come on and come on and raise your glass! 
Just come on and come on and raise your glass!16

 



Appendix 
 

Citizenship Flowchart (2 pages) 
 
Order of the Immigration Judge (1 page) 
 
Warrant of Removal/Deportation (2 pages) 
 
Warning to Alien Ordered Removed or Deported (1 page) 

  



 
 
 
 
 

 
  



 
  



 
  



 
  



 
  



 


